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APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE JEUNE 
SEVENTH PRESIDING. hoses 
“et HEIRS 


The clerks of courts have no authority given them to grant appeals; and me tineca as 


the exercise of such an authority is an unwarrantable assumption of 
power anda nullity. 

Where the order granting an appeal is a nullity, the appellee may file his 
exceptions to dismiss the appeal at any time before the-cause is called for 
argument. 

In this case the appeal was granted by thesclerk of the 

District Court for the parish of Avoyelles. 


Boyce, for plaintiff, filed exceptions to the insufficiency of 
the order granting the appeal, and on the trial moved to have 


it dismissed. * 


Flint, for the defendant, opposed the motion. He urged, 
that an agreement had been made with the plaintiff’s counsel 
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Westen Dist. at the last term, that this cause should be argued by brief jn 
_Getober, 1851. the vacation ; that this agreement was equivalent to putting 
szusz —_—_ the case at issue, and to have it argued on the merits ; conse, 

vs 


ums quently the invalidity of the appeal was waived. 
OF JEFFRIEN. 


Porter, J. delivered the opinion of the court. 


An attempt has been made to bring this case before us hy 
an order of the clerk of the court where the cause was trig 
He granted the appeal on the allegation of the appellant, sup. 
ported by his affidavit, that there was at the time the petition 
was presented, no judge of the District Court within the 
parish or district. 
conte Glerks of A motion is made to dismiss the case on the ground of the 
inet J Ate appeal not having been allowed by the proper authority, 
peals ; and the There is no doubt this motion is properly made, and well 
oe founded in law. The act of the clerk was a very unwar 
ol poor ne rantable assumption of power. The only question is, whether 
of power and a the exception is presented in proper time. The appella 
contends it is not, as the appeal was returnable at last te 


and the exception was not filed until the first day of the 


present session of the court. ode of Practice, art. 886, 891, 


Where the or- : 
Pr eodiag “- . The articles of our Code of Practice cited by the appellant, 


een base speaks of cases where an appeal has been granted, and do 
pod file hte ex. not apply to one like this where no such order has been 


ceptions ptleae obtained. The whole proceeding is a nullity, and we are 


at any time a without jurisdiction to examine the cause on its. merits, 
fore the cause i 
called for argu- * No express assent to waive the judge’s fiat is shown here, 


_ There is not even a joinder of errors from which that assent 


might be implied. The agreement of counsel at the last 


term to argue the cause by brief, in consequence of the sick- 
ness of the gentleman representing the appellee, cannot be 
considered as an abandonment on the part of the latter, of 
the objection now made. 

It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 
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OF THE STATE OF LOUISIANA. 
SOLIBELLAS 0s. REEVES’S CURATOR. 


APPEAL FROM THE COURT OF PROBATES OF THE PARISH OF RAPIDES. - 


Anerasure of the name of the maker of an obligation by a third party, 
cannot affect the rights of the proprietor of it; but in cases of this kind 
the difficulty is in making proof that the erasure was made by a third 
party. This must be shown before the proprietor can recover on a note 
where the maker’s name is erased. 


When the evidence leaves the facts of a cause in doubt, this court will not 
reverse the judgment of the judge a quo, who knew the parties and the 
witnesses in the case. 


The administrator of Marmaduke Reeves’s estate, on the 
sixth of April, 1829, filed his tableau of distribution in the 
Court of Probates of the parish of Rapides, and prayed its 
homologation. 

J. M. Solibellas claimed to be creditor for the amount of ‘a 
note in his favor for six hundred and five dollars, drawn and 
signed by Reeves in his life time. The administrator refused 
to pay the note or place it on the tableau, on the ground that 
it had been paid. The name of the drawer, Reeves, was 
erased. The note was found in the papers of one P. Lan- 
dreaux, by the notary, when taking an inventory of his estate. 
It was found with two others made by different persons with 
the names of the drawers or makers all erased. Briggs, who 
was the maker of one of them, declares he had not paid it. 
Reeves being dead, presumptive evidence has been resorted to, 
to establish the claim of the opposing creditor. It is alleged 
the note is yet unpaid, and that the erasure has been made 
without the consent of the payee. The erasure of Briggs’s 
name from his note is given as an example to show that the 
erasures were made without the consent of the payee. Lan- 
dreax, among whose papers the note was found after his 
death, had been a partner of the plaintiff in business. 


. Fiat, for the plaintiff and appellant. 

1. This note was found in the succession of P. Landreaux 
and among his papers, with two others, having the signatures 
of the makers erased, but no other evidence of payment. 
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Westean Dist. 
October, 1831. 
—————S——— 
SOLIBELLAS 
08. 
REEVES’S 


CURATOR... 
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Wsetrex Dist. 2. A note or voucher of debt which is found in the 
eater, WE of a third person, erased, does not create a presumption: 
SourpEtias remission or payment. 8 Touillier. 
asuaiate i 
— Boyce, for the administrator. 


1. The evidence in this case, although not a little 


dictory, yet from all the circumstances taken rogethertil esta. BS 


blishes the fact that the note in question was paid. sis 
2.. When the evidence is not positively clear one way ort 

other, this court has uniformly decided that it will not 

the judgment below, where the judge heard all the test. 

mony, and was best qualified to give it a correct application, - 


Porter, J. delivered the opinion of the court. < 
The curator of the estate refused to admit as a debt against 


it, a claim set up by the plaintiff on a promissory note exe. — 





cuted by the intestate some time previous to his decease. [It 
was found among the papers of one Landreaux, who | 
An erasure of formerly been connected with the plaintiff in business, a 


the name of a the name of the maker was erased. No accountis given ho 
maker of an 0! 


ligation by :" a it came into the possession of this person; nor is there a 


pg: Peay’ ‘the evidence of payment. Proof is given that two other, 


ts of the pro- m 
po seme ite a found in the pocket-book of Landreaux at the same time, ha 


in cases of this the names of the makers erased, and that one of these notes 
kind the difficul- 
ty is in making WS unpaid. Z 


~~ = the There is evidence on record tending to show from the habits 


made by a third and pecuniary means of the deceased, that the obligation 
must 

ng ag before must have been discharged ; and there is testimony on ‘the 

the __proprictor other side to raise a probability that it has not. The »judge 


can ger te “the 

ti ere the 
et of the first instance decided against the plaintiff, and he has 
erased. * appealed. 2 


BS nc nately The counsel have referred us to Touillier, in order to pa 


ae cave blish that erasures made by a third party cannot affect the 
court will not rights of the proprietor of the obligation. This is undoubtedly 


dg- Toes 
on the me; true. But the writer suggests the difficulty which is common 


sales us, who to all cases of this kind, namely, to prove that the erasure was 


ew the parties 
andthe witnesses made by a third party. Of that fact we have no testimony 


inthe case. = here. Unless the contrary be shown, Landreaux must be 
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_ attentive consideration of the evidence, our minds are left in 
doubt whether the note was paid or not, and under. such cir- 
cumstances we do not feel authorised to reverse a judgment 
pronounced by a tribunal which knew the parties and the 


‘Iti is, Sead ordered, adjudged and denrod, that the 
Indement of the Probate Court be affirmed, with costs. 


WILLIAMS vs. BARROW. 


- APPEAL Ke THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 
FIFTH PRESIDING. 


p! Attachment bonds must be taken for a sum. éxceeding by one-half in 


* amount, the sum claimed by the attaching creditor. If taken for a less 
sum, the attachment will be dismissed and judgment of non suit given for 
“the absent defendant. 


Nie oct ntcengting the article 245 of the Code of Practice, from 
_, the French into English, where it says that attachment bonds must be 
| given “for a sum exceeding one-half of the sum claimed,” &c. ; the true 
construction requires it to exceed by one-half the amount claimed in the 
: petition. 
*’ Winn, for the defendant, moved to dismiss this case on the 
ground that the attachment bond wasinsufficient. The bond 
_ executed by the attaching creditor is for five hundred dollars, 


half of the sum claimed. 
2. The appellant relied on his bill of exceptions to the 
decision of the judge a quo overruling his motion to dismiss 
the'attachment, by reason of the insufficiency of the attach- 
_ ment bond, and cited Code of Practice, art. 575. 1 Martin's 
Digest, 518. Pargoud vs. Ross, 2 Louisiana Reports. 4 
Martin, N’. S. 430. 

8 





to have been the agent of the plaintiff. After'an W=erxax Dusr. 


the sum claimed in the petition. It should exceed it by one- 
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BARROW. 
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Wastenx Dist. Porter, J. delivered the opinion of the court. This. ony 
Onigher, TT commenced by attachment. The sum claimed in thep 
wamuxs is five hundred dollars, and the plaintiff on suing out. { 
nannow. Writ, gave bond to secure the absent debtor in the same sy 
viz. five hundred dollars. a 
A motion was made by the attorneys appointed to defend 

the suit, to dismiss the attachment on several grounds. Z 

of them was, that the bond was not given for a 

amount. The court overruled the exception. 

The correctness of the decision of the judge a quo, 
on the interpretation of the 245th article of the Code’ of 
Practice. In the English text the words are, “that thecie. 
ditor or his agent,” &c. ‘must annex to his petition hisobli. — 
gation in favor of the defendant for a sum exceeding one-half _ 
that which he claims.” In the French text the article rung 
Attachment thus: “ Doit en outre joindre & sa petition son obligation em 
onde et ne faveur du-defendeur, de la moitie.en. sus de la somme, par lai 
exceedingbyone domandée.” “ 


half in amount, 


ea sistent One of the most important duties which courts of j j 
Creditor If te, have to perform, and certainly not the least embarr 


“a = ass to arrive at a correct knowledge of the will of the eae eet 


ment willbedis- To the difficulties intrinsic to the subject in all countries, | 
missed 


nant of ben judge there is added here, one very peculiar to Louisiana. A great — a * 








ger” portion of our law, particularly our codes, have been written ep 
in the French language, and badly translated into English; | , to: 

There io sn and that translation by the provisions of the constitution isg qu 
error in transla greater force than the original. We have heretofore resorléd « | sts 


the articl : 
Sif of the Code for assistance to the French in all cases when there, was. We 


Se Wradk teso obscurity or ambiguity in the English text. Indeed many de 


Kooks, Boag parts of the Code of Practice would be unintelligible without “his 
tachment bonds such aid. That now under consideration is very obscure. «A | of 
aig © ev" sum exceeding one-half of the sum claimed, cannot perhaps, ei 
ofthe am cla in fairness be understood to be only one-half of that sum. .In ‘ag 
med,” &e.; the the case of Ross vs. Pargoud, we decided at the October termof on 
tren cousruction last year, that the law respecting appeal. bonds, which isver- | is 
ceed by one-half batim that in regard to obligations to be furnished bythe | 4. 
the amount clai- : Le t 
med in the peti- attaching ‘creditor, meant the sum recovered and. on ¢ 


_ . more. We believe that case to be correctly decided, and this 
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4 eAninot be distinguished from it. “Our ’ previous’ litigation Were Disr. 
security in double the amount sworn'to. * Its object, _Cm@ees 185% 
| ahd the object of all such laws, isto secure the absentee from 99DBAU 
 gil'damages he may sustain by illegal seizure of his property. rani 
} Au interpretation such as the plaintiff contends for, would in 
ihany instances defeat the purpose of the legislature. Damage 
is sometimes sustained by the debtor to the whole amount of 
the sum claimed from him, and a bond to half that amount 
f would only be half security. 


_ lt is, therefore, ordered, adjudged and sonnel that ees 

E judgment of the District Court be reversed: And it is further 
y ordered, that there be judgment for the defendant as in case 
ee anon suit, with costs in both cases. 


GODEAU vs. PHILLIPS. 


’ VU APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 
i 
DISTRICT PRESIDING. 


‘& settler by virtue of a pre-emption right who enters the land, and makes 
\\a/payment according to law, cannot be ousted by a sale of the same tract 
a to a subsequent purchaser, unless the settler failed to make the subse- 
quent payment: The forfeiture that might have arisen from that circum- 
yyatance is waived by the law of May 4th, 1826. 


In acase where the register of the land office was interrogated, and in his 
“deposition and answers to interrogatories embodied a letter received by 
him from the commissioner of the general land office relating to the title 

of the land’in contest between’ the parties, it was held admissible in evi- 
“ence, to prove rem ipsam, that is to say that it had been written, and the 
‘agent of the nie had ordered the payment of the purchase money. 


-This suit is brought by the plaintiff to be quieted in his title 
toa fraction of a section of land, which he alleges is claimed 
by the defendant, who has cut and destroyed much of his 
timber. He prays for damages. The plaintiff claims his title 
~ to the land by purchase from the United States, as evidenced 
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Wrersny oo by the register’s certificate. He alleges that he has an 


GODEAU 
WS. 


PHILLIPS. 


CASES IN THE SUPREME COURT 


possession for ten and fifteen years. 


The defendant denied that the plaintiff’s title “it | ‘ 


alleging that he had obtained it through fraud, by Tepreséht. 
ing and producing false testimony of @ pre-emption tight 


which induced the register to issue a certificate. of Puree f t 


through error. i 


He sets up title in himself by purchase from the iv a: 
ment of the United States ; and prays the confirmation of, | 
He produced the register’s certificate of purchase, date] 


25th of April, 1827, and a patent for the same dated 20h 
September, 1827. AM 
The testimony of the register of the land office at Ope 


lousas showed that Godeau purchased @ section numbered 1§, 
in 1818, which he afterwards fully paid for ; and that stb. | 
quently in 1827, Jenkin Phillips came to the office, and on 
looking at the township map, the name of Godeau appeared 
to be erased from No. 15 and put on No. 16. Phillips observed — 
if that was the case he would buy ‘No. 15 and drivethe 
Godeaus off, as he knew they had their improvements onit, 
He was permitted by the register to make this purchase. The — 


register discovering his mistake, wrote to the commissioner of 
the general land office and received a letter in reply, diredting 
him to correct it, and give the land in No. 15 to Godeau. ‘This 
letter was embodied in the registers answers to interrogatofies, 
and its admission objected to, but overruled. A bill of exeep. 
tions was taken. The plaintiff had judgment. The defendant 
appealed. eo 
a 
Flint, for the plaintiff. ial 
1. We are entitled to recover possession of the land:in 


dispute, and have entered it in the proper office, paid-the 


purchase money and received the register’s certificate anda 
patent thereon. i 
2. That the entry and payment of the land in question 


was done in conformity to the act of Congress of 1826, — | 


confers a. valid title on the plaintiff. 
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: wes The defendant is in possession, and bought the. land 
after it -was offered at public sale. His title is good, and he 


gught not tobedisturbed. 
4» & The plaintiff obtained a right of pre-emption in 1818 by 


- fraud and perjury ; ‘for it appears from the evidence, that he 
_ wag not settled on the land in dispute as early as 1814, and 


jvas not entitled, under the law, to a pre-emption right, and 
consequently ought not to recover. Land Laws of the United 
States, 458. 

$. That‘even if his pre-emption had been fairly obtained 
in the first instance, it was forfeited and annexed to the public 
domain in November, 1823. He was bound to apply a 
gertain period before the township was offered for sale, by the 
riginal pre-emption law. The second law gave no greater 


} wights; and as he did not apply before the township was 
_ offered for sale, it was too late afterwards. . 


a 

» Porter, J. delivered the opinion of the court. 

# This is a petitory action. Both parties claim under a pur- 
diase made from the government of the United States, the 
fractional section No. 15,'in township No. 2, south, in range 
Wo, 4, east, agreeably to the townshipiplat returned .by the 
Waited States surveyor to the land office at Opelousas. The 
plaintiff's purchase was made under the laws of the United 
States, according pre-emptions to settlers on public lands ; and 
the act of the fourth of May, 1826, extending the time of 
(payment to persons'so circumstanced. The defendant bought 
iinder the ‘statute. passed by Congress on the third. of 


March, 1811, the tenth section of which authorises the.regis- 


ter'to dispose of at private sale, any lands that remained 


vaneold, after having been offered at public auction. , The 
| ‘plaintiff obtained from the government of the United States 


@ patent, which he preduced and gave in evidence, The 
defendant’s title was carried no farther than the payment of 
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Swine The plaintiff hae been in peamnniie: comment of the Waersan Disr. 

4 - land for more than fifteen years. >, Soaenien. 
“Boyer for defendant. . «lt 
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October, 1831 


Weersen Dist. the purchase money and the register’s receipt. See Unitez n 


. States Land Laws, 591,653, 631, 904. 
“— The defendant, in addition to the plea of the general ‘igg 
rauurs. and the assertion of title in himself, charged the pl 
the answer, with having obtained his pre-emption 
fraud and through false testimony. The testimony oh 
duced on that head on the trial is contradictory. The’ 
who tried. the cause seemed by their verdict to have! consi 
dered it to preponderate in favor of the plaintiff, and we 
cannot say we are dissatisfied with their conclusion. * "This 
part of the case disposed of, we have next to examine'whith 
of the parties have the best title in law to the premises, “ae 
The defendant’s. purchase was made and completed’ 7 
¥ A ~ ry *Y payment of the price, on the 22d of February, 1827) "Ti 
emption right plaintiff made his first payment on his:pre-emption entry'ty 
land, and makes the 18th November, 1818; but did not pay the balance due 
Pato thereon until the 25th April, 1827. The township in'whidl 
not be ousted t2 the locus in quo issituated, had been previously to the defen 
tract to a subse- dant’s purchase offered for sale by order of the President of 
quent prrsatiez the United States. .The acts of Congress which confetredth 
the mbecnuet the settlers on public lands a pre-emption right, vested @ legal 
pone — title in the buyer, as soon as the purchase was madé, ‘and 
Fare | tt ari- the money paid according to the conditions prescribed iy 
sen. from oc as those acts, And the title thus acquired could not be legally 
waived by the divested, unless the settlers failed to make the subsequent 
pay oo pers payments conformable to law. Any forfeiture that’ could 
have arisen from that circumstance in the present instandé, 
has been waived by the act of Congress of May 4th, 1826; 
and of this law the plaintiff has availed himself. a 
The defendant however contends, that his purchase being 
complete previous to that of the plaintiff, his title is y better 
one. The opinion we have just expressed on the right which 
the settler acquires by the law granting him a pre-emptidi, 
sufficiently answers this pretension. The government of thé 
United States could not, even had they desired to do so, have’ 
taken the land from the settler, who, under the faith of eet’ 
of Congress, entered the portion of the public land which he 
“was permitted to acquire, and paid for it. But in the present 
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case no such intention existed on their-part.; dt is:proved W=stan Disr/ 
peyond:doubt, that the sale to the defendant originated in:the: O°°/ 100". 
error of the register. He thought the plaintiff had entered “oma 
the fractional section 16, instead of 15. The formercould not —rassazrsi 
have been legally entered, it being that which is reserved’ by 
law.for the use of public schools; and the’ latter, it is clearly 
shown, is the section on which the plaintiff was settled, which 
he entered, and for which he made a payment so far back as 
the year 1818. 

And these remarks bring us to a bill of exceptions taken on 
the trial by the defendant, which would have been noticed! 2 *Siwer nr 
earlier, had we not conceived. it would be better understood the land office 
after the case was gone through on the merits. ‘The register at and in his fopo- 
Opelousas, as soon as he discovered the mistake which he had eee - 
made in selling the land to the defendant, wrote tothe commis- 8%0riesembodi- 


signer of the general land office at Washington, stating the ved by him from 
fact,and recommending the sale should be annulled... ‘The orvf te ronal 
commissioner immediately answered him, declaring the pur- 7 elles wale 
chase to be illegal, and directed the money: to be returned of the Jand in 
tothedefendant. The testimony of the register at: Opelousas ‘the Faas css 
wastaken, by deposition, and in his answer to the interroga- bel¢ sdmissible 
tories propounded to him, he gave a transcript of this letter ee renga 
fromthe office at Washington. This portion of the deposition it had been writ- 
was objected. to because the statements therein contained ‘7y,~ (06 sant 


were not sworn to. The judge overruled the objection, and eae 


- gethink correctly... The plaintiff-had a. right to introduce chase money. 


theletter to. prove rem ipsam, that’ is to say, that it had been 
witten, and that the agent of the vendor had ordered the 
payment of the purchase money. The opinions contained 
in it, could not affect the cause, and did not prevent. ‘the 
plaintiff. from availing himself of that part of it which was 
legal evidence. If the defendant. deemed it important, ex- 


- pressly to exclude from the jury. those matters in the letter 






laid before them, he 
t ground, and prayed 


which were irrelevant or improper 
should specially have objected, 


the judge’s instructions to the jury Sccordingly. 
«There is another bill of exception which, from no notice 
being taken of it in argument, we presume was abandoned. 
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pene We have ldoked into it, and-a decision either way on the 
Pannen question which it presents could not, it appears to us, affeetthe 


_ case on its merits. i oi 
KELSO: EF ALS. ‘tg 


ltiseythenefanty ordered, adjudged: and -decreed,: that Ale 


juigeimet sitsidDintrict Court beofirmied with anata : 
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APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE. os TARE 


FIFTH PRESIDING. igi 


A defendant cannot sustain a claim to property on the ground thathei's 
~‘fadgment creditor and entitled to a preference, unless he establiches'the 

fact of his being a judgment creditor, by exhibiting an authentic copyot 
_ such judgment in evidence. Seay 
Te ay of a copy of a pe annals is inadmissible in evidence. nae : 

The plaintiff claims two negroes in virtue of an act ofals 
from Frederick Kimball, dated 15th December, 1823. MLW. 
Kimball sold to“F. Kimball by deed, dated November Mth, 
1819, who sold a life estate in the two negroes to Madame 
Deshautel, on the 10th of December following. The:negroes 
Were sequestered in the parish of Avoyelles at the suitsof 
several creditors of Middleton W. Kimball, the original vendor 
of the plaintiff. The plaintiff alleges that since the death of 
Madame Deshautel, the negroes have been run off intovthe _ 
parish of Rapides by George Y. Kelso, acting as the agentof 
Campbell, Ritchie & Co. ereditors of M. W. Kimballj<and 
who has caused an e from the parish of Avoyelles,in 
favor of his principals, taigelevied on the slaves in contests! 

The plaintiff obtai j injunction to stop the sale, and 
prayed to have the pert ran and that he be —_ 
in his title to them. 
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W. Kimball. That Kimball was in possession of the two 
dlaves in question for more than five consecutive years before 
#he’execution was levied’on them ; and that one of them was 
mortgaged in 1819 before the sale‘to F. Kimball, and both 
were hypothecated by judicial mortgage, resulting from a 
judgment against M. W. Kimball, recorded: in’ 1821, before 
the sale to the plaintiff. In 1828, Campbell; Ritchie & Co. 
levied their execution'on the negroes, then in the possession 
of M. W. Kimball, who attempted to run them off In 
December, 1828, they were sequestered; but the agent, 
fearing Kimball would again arrest them from the possession 
of the officer, bonded'them and removed ‘them to the parish of 
Rapides. Both Kelso and the sheriff allege thatthe sale to 
Lum was simulated and fraudulent, and that‘ M. W. Kimball 
continued to be the true owner. 

. The defendants also rely on'a sale of these negroes to one 
YR. Stewart, by M. W. Kimball, who conveyed them to 
Louisa’ Kimball, wife of M. W. Kimball ; consequently they 
became ‘community property.. These sales and transfers took 
place in 1820 and 1821. 

_ Kelso offered in evidence the record copy of the judgment 


in the parish judge’s office, of the parish of Avoyelles, which 


was excepted’to onthe ground that it was the copy of a copy. 
Several other items of the evidence were ‘excepted to, not 


‘material to theissae. The plaintiff putin a plea of prescrip- 


tiowof one year to the allegation of fraud, &. The defen- 


oo had judgment. The plaintiff appealed. 


-, Blin, for'the plaintiff. 


The record of the judgment which ‘the defendant ‘has 
fitted i in evidence to support his claim, and in virtue of which 


_ he claims a preference over the vendees of M. W. Kimball, is 
‘inadmissible as evidence in the 
| ‘made from a copy of the judgment which the defendant’ had 
“made out tobe recorded. Upon this the defendanit’s whole 
Claim rests. Take it away, and his‘ claim falls to the ground: 


It is but the copy, 


9 





65 


«) Kelso‘ denied, generally, that he acted as the agent of W2srsay Disr. 


» 1831. 


‘Oainpbell, ‘Ritchie & Co. who were judgment creditors of M. — 


v8. 
KELSO ET ALs. 
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Wasrerx Dist. 


October, 1831. 
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2. The plaintiff's title is superior in date and validity ig 


that of the defendant, and he ought to succeed on his title, _ 


t K ae : 
Winn, for defendants and appellees, pr hadlt 


1. That the sale from M. W. Kimball to F. Kimball, under 
whom the plaintiff claims, is null and void, and: had.-been 
declared so by the Supreme Court. See the case of Kimball 
vs. Kimball et als. 1 Martin, N’. S. 633. ; ty 

2. The plaintiff purchased since this decision, and with a 
full. knowledge of it; so that his vendor having no. re. 
the slaves claimed, could transfer none. 

8. The sale from F. Kimball to Lum was sianulateaalll 
fraudulent,. without consideration, so that the defendants 
come within the principle settled in 1 Martin, N’. S. 638:pi% 

4. The plaintiff has failed to establish the identity of; the 


slaves in question, or prove a delivery or possession. . «»% 


5. Admitting the sale from-M. W. Kimball to F. Kimball 
to be valid, the latter had. transferred the negroes in contest 
to one Y. E. Stewart, who conveyed them. to Louisa Kimball, 


wife of M. W. Kimball, before the sale to the plaintiff; con: 
sequently they became community property and were liable 
to seizure for a community debt. athe 


Porter, J. delivered the opinion of the court. 


The plaintiff took out an injunction against Kelso ol Jett 
the sheriff of the parish of Rapides, to prevent them selling 
on execution two slaves to which he sets up title. . Theexe- 
cution issued on’ a judgment alleged to be obtained against 
one Middleton W. Kimball, under whom the plaintiff claims. : 

The petition alleges that Middleton W. Kimball sold the 
property to one Frederick Kimball, who afterwards conveyed 
it to Madame Deshautel, during the term of her natural life, 
and that the said Frederick, subsequent to this sale to Mrs. 
Deshautel, transferred to the petitioner the residuary right to 
the slaves sold to her. 

The case was much contested in the court below. The 
defendants seemed principally to rely for their defence on the 


right of Frederick Kimball having been conveyed to the 
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OF THE STATE OF LOUISIANA. + 
wife of M. W. Kimball previous to the sale to the plaintiff; W2sT#=» Disr. 


and that as community property it was responsible for com- Pricer 18. <3 
munity debts, 0x 


Before, however, they could offer this as a defence to the x0’ er Aus. 
legal title, which the plaintiff showed to the property, it was 
necessary for them to establish the fact of their having, or 
those whom they represented having, a judgment against 


M. W. Kimball. ee 
» This they failed todo. ‘They offered on the trial an extract um ju Peper: 
from the office of the parish judge of Avoyelles, showing a Cathe Re tk 


ent recorded there in favor of Campbell, Ritchie & Co. entitled fo a 
whose agents the defendants are ; but this-was not the best ference, unless 
evidence of which the case was susceptible—a copy of the the orth oe 
judgment from the clerk of the court which rendered it should pos by ex- 
have been produced. That presented'was the copy of a copy; Soudiiony at 
of a copy too which had passed through'the handg of the judg- meh , judgment 

ment creditor, or his agent, before it was reeordéd in the 
oh judge’s office, and consequently open to nearly every |. a py her a 
objection which can be made to secondary evidence. met ie is tnadee- 

On a whole view of the case, however, we think it a "!* ievitience 
one for the exercise of the power vested in this tribunal 


by the 906th article of the Code of Practice. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 
that'this cause be remanded to the District Court for a new 
trial: the appellee paying the costs of this appeal. 
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HARRISON ET ALS. 0s. FAULK ET ALS. iim - po 
ET ALS. APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE — ‘ prope 
PME. ALS. DISTRICT PRESIDING. ; i 
A slave which is paraphermal property belonging to the wife, cannot b ee i . 
for the state and parish taxes assessed against the husband, » although the the f 
slave in question be included in the assessment. fi new 
The circumstance of a separation of property between the husband and > agait 
wife, in which the latter obtained a judgment against her husband fies : ten ( 
specific sum im money, does not alter the situation of the judgn 
extra dotal property of the wife which remained to her in kind. ‘ 
The verdict of the jury will be considered as responding to the issues iinide ae 
r by the pleadings, when there is any doubt as to its application, ‘unless it oll, 
clearly expresses the contrary. bee! was § 
On the 30th of October, Jemima Harrison, with the author desir 
sation of her husband, instituted her suit in the parish of ne 
Washita for the recovery of a negro girl named Icy, as a part i 
of her extra dotal or paraphernal property, which she alle Bat 
was hired to the defendant Faulk, who refuses to fa, le 
up. She prays for delivery of the girl and five hundred ti 
dollars in damages for her detention. A supplemental petition f 
was filed, alleging that Faulk had sold the negro girl to one W; 
Martin Tilman, and prays to have her sequestered. Fat i 
pleaded a general denial ; and further, that he purchased the i 
negro girl in contest, of general Hughes, who purchased her met 
at a public sale for the state and parish taxes, made’ by th me 
sheriff of Washita. She was seized and sold for the taxes & 
due by Benjamin Harrison and Jemima Harrison his wife, Ry 
The slave in question was one on which the taxes wete Dige 
assessed. That the defendant has, since his purchase, and artic 
before notice of suit, sold the girl to Martin Tilman. $. 
General Hughes purchased the girl at sheriff’s sale for Foul 
thirty-seven dollars and fifty cents, and a few months after- lative 


wards sold her to Faulk for four hundred dollars, who sold | ‘art 
her to Tilman for the same sum. -. §4, a 
The plaintiff, Mrs. Harrison, claims the negro girl as a prt a 


‘ of her paraphernal property. She sets up a judgment of 9 Faull 
Fa 


| 
‘ 
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ion of property from her husband, dated October 27th, 
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Went Disr. 


October, 1831, 


4827. The judgment decrees her a certain:sum, and not —eememes 


y in kind. 

The girl in contest was sold for the state and parish taxes 

of 1826. The taxes were assessed in the name of Benjamin 

Harrison, the husband, and the sale made in May, 1827. On 

the first trial. there was a verdict in favor of the plaintiff. A 

new trial was granted. On the second trial the plaintiff 

-again had a verdict for the negro girl, and-two hundred and 
ten dollars in damages against Faulk alone. ‘There was 

judgment. The defendants appealed. 


_ Flint, for the plaintiff, urged : 
1. That the property sold.as the property of B.. Harrison, 
was sold to pay his taxes. This could:not be done so as to 
destroy the right of the wife in it, when it is known. to be 
paraphernal property, and belonged to her exclusively. 

2. It is not admitted that slaves can be sold to pay taxes. 

$. Slaves cannot at any rate be sold until after all the per- 
sonal property is exhausted ; which was not done in this case, 
previous to the seizure of the slave in dispute, as appears 
from the testimony on record. 


Winn, for defendants. 


1. The wife had no title, as was evidenced by the judg- 
ment in the case of herself agninet her husband for a separa- 
tion of property. 

2 But if she ever had title, Faulk become invested with 

’ it by virtue of the sheriff’s sale for the taxes. 2 Moreau’s 
Digest, 453, § 11-12 ; 456, § 20 ; 459, § 29. Code of Practice, 
article 644-5. 

8. The damages allowed by the jury were excessive. 

Faulk being in possession by virtue of a bona fide title trans- 


lative of property. Louisiana Code, 494-5, 1314, 1316. 1 


| Martin, N. 8. 297. 3 Towillier, no. 75. Dom. liber 3, title 4, 

_§4, article 13. Ibid, liber 3, title 5, § 3. 

| 4, The judge a quo should have continued the cause on 

} Faulk’s affidavit, consequently it ought to be remanded, if 
 Faulk’s title is denied. 


HABRISON 
ET ALS. 
U8. 
FAULK ET ALS, 
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Wsersax Dist.  /Vathews, J. delivered the opinion of the court... Thi 
Gcseber, 1851; brought by the wife, assisted by her husband, to recover froa 


aig the defendants.a certain negro girl described in the 
v8. to which she sets up title as a slave for life, and claimed 
TAUIE-ET ATS. damages against the defendant Faulk on account of ihe 
A slave which illegal detention by him of said slave. dae 
- sulle The record contains no answer except that of Faulk, who 


on: 


ing to the fo the wi rife; after a general denial, alleges title to the slave in question, 
for the state ee and states that he had sold her to Tilman previous to th 
parish taxes 8° service of citation. 


the husband, - 
nity el The cause has been twice tried in the court below a new 


inquestionbein- trial having been granted ; and the present appeal is. taken 
cluded in theas- by the principal defendant only, from a verdict and judgment 
rendered, on the last trial by which the plaintiff recovered the 


gel, 


ce par slave and two hundred dollars damages. 
pay ve The evidence on the part of the appellee, Mrs. Harriton, 
husband & wife, proves title in her, as derived by inheritance from one Mica: 
ter obtained a jah Ratliffe, a deceased relation. In opposition to this title 


{iSvesba’t foe the defendant relies on one obtained by a sale for taxegas. 


a specific sumin transmitted to him through John Hughes, the purchaser at» 


money, does not 

citer: the situa- public sale. The sale of the slave now in contest was 
phernal or extra to satisfy taxes assessed against Harrison, the husband, and 
the wit akich Must consequently have been sold as his property, and the 
remained toher purchaser under it acquired only the right and title which he. 
— had. But as the property is shown to be paraphernal an 

the jury will be exclusively that of the wife, it is clear that the husband had 
consideredasre- no title. Therefore the purchaser obtained eon 
iasues made by transmit none to Faulk, who must as a necessary consequay 
pod a. be considered without title. 

any doubt asto The circumstance of a separation of property between 


ee Rt clearly Harrison and wife, in which the latter obtained a judgment 

per reeng the against the former for a specific sum in money, has no effect 
on the situation of the paraphernal or extra dotal property. of. 
the wife, which remained to her in kind. 

With regard to the alleged discrepancy between the verdict 
of the jury and the judgment thereon rendered in relation to. 
the damages assessed, we are unable to perceive it. Damages 
were prayed against the defendant Faulk alone. The ver- 


dict must be presumed to respond to the issue made by the 
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; and this as it respected injury or damage done to yor omy 
coat relates 'to that defendant, who by the judgment 2 heres ea 
ofthe we Court has been decreed to make ps. nara | . 





BY AIS. 
v8. 


sh ie, aesinen ordered, adjudged and deaveeth that ee 
judgment of the District Court be affirmed, with costs. ° 


ee et ane eet 


‘ (THOMASSON ET ALS. vs WATERS. 


oe Fe = 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF THE 
. SIXTH PRESIDING, ‘ 


When the report of experts or auditors is made out it is necessary that it be 
filed, and the motion to homologate it be made in open court, before 
Notice to the adverse party, to show cause, &c. and ten days allowed ‘to 

_. make the opposition, after the motion to homologate. 


The plaintiffs allege they shipped with captain Waters, on 
‘board the steamboat Dolphin, thirteen bales of cotton, worth 
six hundred and eleven dollars and sixty cents, and consigned 
to Lee & Williams in New-Orleans, which the captain has 
failed to deliver, but has appropriated to his own use. They 
pray a judgment against the defendant for six hundred and 
deven dollars and sixty cents and interest and damages. 

The defendant denied that he owed the plaintiffs any thing, 
and also the right of John D. Thomasson to sue as adminis- 
trator, not having shown his authority todo so. He excepted 
being sued in the parish of Catahoula, alleging his domicil 
to be in Rapides. 

He also sets up a reconventional demand against the suc- 
cession of James A. Thomasson, deceased, evidenced by 
' several notes and drafts to the amount of seven hundred 
a, dollars. 
| After the cause was at issue, there was an order referring 

it to arbitrators, who were to report thereon within sixty days. 


rr ee. ig: Oe ee oe me 
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‘Dowden baie. aux Det. A new order was made at the June term, 1629; referriniginy 
——==—==== hew arbitrators, who were to report at thenext peri 
THOMASSON x 
ET ALS, court. “ 


how The arbitrators reported the sum to be due six hued 
WATERS. 

eleven dollars and sixty cents, with ten per cent. per annum — 

interest from the time it was ‘shipped’ until ‘paymentihq 

disagreed as to whom the cotton belonged. Ee 

The plaintiffs moved the homologation of the report sofa 

as it awarded the sum due, and that it be corrected as to the 

opinions expressed in it. It was sent back and an umpire 

appointed. At the September term, 1830, another report was 

made and moved by the plaintiffs to be homologated and 

made the judgment of the court. * aia 

The defendant’s counsel objected, 1. On the ground that 

the arbitrators were not sworn. 2. The defendant was not 
tegularly notified, with several other objections not material |’ 
to notice. wise 
The court overruled'alf the objections, and gave judgmem — 
for the plaintiffs, for - the sum claimed, and sixty dollirin the. 
damages. Sly # P 
The court overruled the opposition te the homologationon the 
” the ground that it could only be filed within ten days nex | file 
following service of notice. The report had been filed imthe [| thar 
clerk’s office and notice given in vacation. When the court ‘the. 
met, then the defendant filed his opposition and contended he opin 
was allowed ten days to do so after the report. was filed:in tion! 


- S82: ° 46 —— 


= 
— E. 


court. A bill of exceptions: was taken to the decision of. the erres 
court. Jl the. 
Flint, for plaintiffs. Ace 
1. Explained the case to the court, and urged the astcliniie ten. 
of the judgment of the District Court. nape 
2. We have shown our right to the cotton shipped withthe | 20 
defendant tov New-Orleans, and we now claim ‘its value as Oat 
ascertained by the verdict of the jury. “ 
Winn, for the defendant. only 


1. The award of the auditors was improperly. homolegated be o 
and contrary to the rules of law prescribed in such cases. 
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-ygv'The Code of Practice says that after the report is.filed W2*ranw Drsr. 
tothe clerk of the court which appointed the arbitrators, the Ceteber; $08, 
patty :wiehing to avail himself of it, may, *¢ on motion,” notify 
the adverse party to show cause within ten days why it shall 
not‘be homologated. «This means judicial days, for a motion 
must firet be made, which can only be done in court, and the’ 
court decides summarily on the opposition. Code of Practice, 
article 456-7. 8 Martin, N. S. 514. 





Mathews, J. delivered the opinion of the court. 
» Jn this case it appears that accounts were referred by the 
court below to auditors, whose report was filed in the clerk’s 
office out of term time, and at the succeeding term of the court 
was by order, homologated, and made its judgment; from 


which the defendant appealed. 


_. There are severat bills of exception taken to thewegularity 
of the proceedings..in :the:.inferior court; but .we deem it 


necessary to notice only one, as our conclusion on that requires 
the cause to be remanded. 


Previous to the order of court homologating the report of When the re- 


the auditors, the defendant’s counsel. moved, for permission to or aatiat 
"file his opposition to said report, which, was refused, as more Made out it is 


than ten days had elapsed from the time the proceedings of be filled, and the 


motion to homo- 


the auditors had been filed in the clerk’s office; and to the logate it be made 


opinion of the court, overruling this motion a bill of eXCEP- j¢ in open 


court, 

before notice to 

tions was taken. We are of opinion that the court below the adverse par- 
, to show cause, 


erred in this part of its proceedings. It was necessary that “ and ten de 


the motion to homologate should be made in open court, and *owed to m: 
precede the notice to the opposite party to show cause, &c. after the sre 2 
According to the terms of the Code of Practice, articles 456~7, Bit 
ten days ‘notice is allowed to the party dissatisfied with the 


_teport of experts or auditors to file his opposition: anid this 


notice’ must. of necessity be subsequent to the rule to: show 
cause against the homologation. These articles of the Code 
of Practice are evidently ill calculated to hasten the adminis- 
tration of justice in the country, where the courts hold session 
only.once in six months: but they are positive law, and must 
he obeyed. 

10 
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Westra Dist. - 
October, 1831, 


DRANGUET 
ET ALS. 
Ua 
PRUDHOMME. 


———===- ment of the: District Court he avoided, reversed and 
And it is further ordered, that the cause be sent: back oa 
District Court to be tried de.novo, with ii ' 
judge. @ quo, . seunllam: ‘tea. empasitien’ of oan 
appellant to the report of the auditors in this case-to b 
And that the appellee.pay the costs of thisappeal... ... , i 
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, DRANGUET ET ALS. v9. PRUDHOMME. a 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE or Tm. { 

FIFTH PRESIDING. - Egan 


- instituted her suit in July, 1829, to set aside the sale of a tract 
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_ tis, therefore, ordered, adjudged and decreed,that thejudg, : 


Where the wife sues to rescind a contract made by her on the ground that ts 
she was not duly and legally authorised to make it, she is not bound to 
prove she was not authorised. ‘It is a negative proposition which throws 
the burthen of proof on the defendant. ' ae, 

There are negative propositions which can be proved ; such. as” jaw 
a man was not at a particular place on a certain day, by showing he wis 
at another, so great a distance as to render it impossible to be at both; or 
where the negative can be established by proving an ffirmative ineon- 
sistent with it. See atiee 


It is a general anle that he on affirms must prove; but there “4 
negative propositions, which it is impossible to prove, such as the 
existence or the non-performance of things, which in many in 
defy all proof. 


So when the wife, who is forbidden to contract, makes a contract without 
. being authorised, and sues to set it aside because she was not authorised, 
. it is impossible for her to prove she was not. It devolves on the onesie 
side to show that she was. ° Lié 


Celeste Dranguet with the authorisation of her vameil 
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of'land to her-by the defendant, on the'ground that'she had ‘srsnw Disr. 
binned 


no’authority to contract ; and to recover a negro womanand ___ 


gertain sums of money given and received in payment. =<: 


' ‘fin the absence of her husband, the defendant seized a tract 


éf land: belonging to him and sold it for seven’ hundred 


dollars. ‘The wife purchased it from the defendant in'July, 


1824, for one thousand five hundred ‘and: eighty-five dollars 
with ten per cent. interest until paid ; and giving a mortgage 
on the land and a negro woman. She paid three hundred 
dollars in money. But before the balance was paid, Prud- 
homme obtained an order of seizure and sale against the land 
and slave, and bought them in for five hundred and fifty 


‘dollars; leaving still a large balance due on the original 


aps of the land. 

'. The wife now sues to rescind this sale and recover back all 
the payments she had made, with the negro woman, on the 
ground that she had no legal authority to contract for the 
purchase of the land or to affect in any manner her parapher- 
nal property from her husband or any other competent au- 
thority ; and that the.sale is void:in law. The defendant 
alleged that Celeste Dranguet was authorised by the judge to 
contract, in the absence of her husband, that her husband 
had specially authorised her in writing to make this contract, 
and has ratified the purchase of the land. That the mort- 
gages are extinguished, which were retained on the land and 
negro woman by the order of seizure and sale, which now 
forms res judicata. The negro woman has since been sold 
by him, and is now emancipated and out of his power. 
Prudhomme further alleges that the wife was separated in 
property from her husband in 1824, and that all her property, 
whether dotal or paraphernal, is liable for the’ purchase 
money of the land. 

“He also prays for judgment in reconvention for the balance 
‘of the purchase money on account of the sale of the land 
‘amounting to one thousand one hundred ont a ga 
dollars and nineteen cents, with interest. 

~The plaintiff had judgment for the rescission of the ini 
and the recovery of the three hundred dollars advanced in 
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Weserern Dist. 
October, 4831. 
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payment and five . hundred dollars uh he me aaa 


Seema Hemnenaabl nie six dalla pes: month himaaaitg 


DRANGUET 
ET Als. 
‘a 
PRUDROMME, 


ment of her price. > i ty 
. The defendant offered in evidence agua genmealgl 
ney executed by the husband..and recorded: in: 
judge’s office, dated. .fourth of March, 1824, empoweriagite 
wife to make contracts and transact all necessary busing 
for the protection and preservation of their property..in his 
absence. rie 
On the 28th of July,.1824, while hoon husband. was absent 
at the Havana, Celeste Dranguet petitioned the parish judge 


of Natchitoches, to authorise her to sue and. be sued, to:appear : 


in court and make all necessary contracts, . The parishjudge 
granted her request. No special authority wasi proved.of:the 
husband or the judge to the wife to contract in this particular 
case. lhe i 
The ited in conclusion alleges that the wife k 
asserted that she had no authority to contract. or to 
purchase of the land in question, is bound to prove aaa 
the negative. of this proposition—that she had nde: oe 
if Sag 
Fennessey, for the, plaintiffs, made the following Pr 
1. The wife cannot sue or be sued, nor contract withoutithe 
authorisation of her husband. . Civil Code, page 28;/anticle 
21-2. 2 Touillier, page 16, numbers 618, 632.. weeny 
2. When the husband is absent, so that his authority.could. 
not be obtained, the wife should then make application dethe. 
judge. Civil Code, page 28, articles 23, 24, and 26, 2 Towillien: 


page 27, numbers 649, 654. rrughhenth 


$. The application for authority to contract. was madeto 
the parish judge, who is incompetent to grant: it,.-on: the 
ground of a want of jurisdiction. For it will be seemtheir 


jurisdiction is limited to three hundred dollars, and, under,’ 
when in this case the contract exceeded one thousand five: : 


hundred dollars. 2 Martin's Digest, 222, § 9. iii 


A. The cases in which the. parish, judge can act, above his 
general jurisdiction of three hundred dollars, are. those-in 


_ which he is specially named as parish judge. 2. Martin's 


S28. 8BESTLEZIE. 
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Digest; 456; 17. 1b do. 698, 700; 742, °764, 456. Civil 
Goede; page 30, articles 6, 10, 11 and 12 page'34, artidlés 18 
gnd-19: °'! Martin, 274. 1 Martin, N. 8/201." 4°Cranch, 93. 
6eFhe husband was'not absent in contemplation of law, 
putadmitting his absence, the proper means were not resorted 
to,to have*him' represented: Civil’ Code; page 16, articles 9 
10)? Touillier numbers 385 to 389, 397—9. Civil eegil ae x 
14; article 8. 1 Toullier, numbers 400 to 406. 

»6. The authority was general, and therefore void. Civil 
Goiley page 28; article 2¢ 26to 27. 2 Touillier, gett mumbers 


"687 to 648. 


ot The husband and wife sogettien cannot dpiee of dotal 
ptoperty, unless under certain restrictions.  Ciwil Code, page 


penvetiaa eeonnt 


Rost, for the defendant, contended for ie be meee prini- 
ciples. in support of this case : 

“1. The plaintiff seeks to support her action on ng fact that 
she was not duly authorised by the parish judge to contract 
with the defendant as she did. Under the Spanish and 


English law of evidence, there are negatives that must be 


proved by the party alleging them ; and this is one of them. 
}) Starkie, 376. ‘Febrero, part 3, liber * chapter 1, neers 
278—80. 

2. Our present laws of evidenceare in this respect ‘Ue 
same.as the law of France ; and under that system of juris- 
prudence Touillier ‘considers: it a settled principle that who- 
ever alleges. a negative must prove: it without _—— 
Louisiana Code. 

_$: There are, it is true, negative propositions, which refer- 
ring to neither time, place-nor any other circumstance are 
not-susceptible of proof; but it is because they are indefinite, 


and not because they are negative, that they cannot be proved: 


and there areas many indefinite positive propositions, which, 
for the former reason'cannot he proved. Touillier, page 19-20. 

“4. ‘Negatives are a mere artifice of language; and’ the 
wame fact may often be expressed by a positive and by a 
negative proposition. One may plead in positive terms that 


717 


Wesrvan Disz. 


October, 1838, 
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DRANGUET 
ET ALS. 


— 








78 


Werererr Dist. 
October, 1831. 
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he'was'a minor, or‘in ‘negative terms that he was’ not ofa 
A public functionary may allege positively that he dischatged 


thé ‘duties of his’ office gratis ; or negatively that le'wasing 
paid : and yet, though the fact be'the same in both eaiieajthe 


burthen of the proof is’ thrown from one'party tothe | 


according to the nature-of the terms used ina! 
5. LES RI gm 
positive terms, it is easy to conceive that our lan 
be guarded in such a manner, that every proposition thiatiwe 
call negative should be expressed by a single- inal . 
wotd. There should be then no more negatives..*"Thigtig — 
tinction would vanish, and whoever alleged a fact, heed 
compelledtoprove it. And yet this radical inn 


law of evidence, as it is now understood, would be efiected, 


not by an act of the legislature, but by a change of ‘words ig 

the dictionary. loli <= 
6. The plaintiff has proved no fact ‘which’ can*raiseltlie 

slightest presumption that she was not — eRe 


represented herself to be; ‘ a 
sitll eeciiions ‘ane > 
eats P a nta titi oe 
Porter, J. delivered the opinion of the court.» /s (ih, 


The plaintiff Celeste Dranguet, assisted by Her fiusbaid, 
B. Dranguet, sues the defendant, to be relieved froma con- 
tract which she ‘entéred “into with him; and’ to have ‘the 
property, or its’ value’ restored ‘to ‘her, which ‘the has lost*in 
consequence of the ‘defendant having taken out ‘an’ordér6f 
seizure and sale, and having sold effects belonging to her ih 
part satisfaction of the debt, evidenced by that contract. 
There was judgment in her favor in the court of" rene 
instance, and the defendant appealed. =~ ens aam 

The facts of the case are few, and free from converte, 


The counsel for the appellant has correctly’ stated, that . 


offers only one question of law; and the objection made’ by 


him on which that question arises, has been argued’ wae ) 


ability highly satisfactory to the court. 
The petition, after the usual allegations, and @ send 
statement of the contract the plaintiff had made with ‘the 
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OF THE. STATE OF LOUISIANA: ; i) 
defendant, declares expressly, “that the said Celeste Dran- W2zstsax Dist. 


||. guet-was never legally authorised or empowered .by-her,said Bad 


Juisband-Benjomin Dranguet or by any competent authority oe" 


le to'contract for the purchase of said laasioanste, toting ve. 
 giannerher dotal property.” 

Sia ueisinaibenid-quaeeehddaniahapenidhendidlidalaatiios 
_ her husband, Benjamin Dranguet, Coleimiivaint tus 
_ Iggally authorised by the judge to contract.” 7 


PRUDHOMME, 


3 g'The question. already alluded to, which the case presents, Where the wife 


sues to rescind a 


_ gooweout.of thepleadings. The plaintiff. insists that.she is contract ‘made 
‘: not required to.prove, she was not authorised. That: the pro- 5 Ms > 
| position isa negative one, which throws the burthen, sa ean et 
. |. ptoofon. the. defendant. : He, on. the contrary,. denies) ithe sft) mnake it, 


ot 


| tuthiof. the proposition in any case, and. particularly combaite {rove the wes 


its correctness,» when. applied to that now before. the court, 2° boo 7 


It idl 


To.strengthen the position taken by him, he has referred. to dive ropositi 


the contract made ‘by authentic.act, in which the wife stated, jy. pl ge 
_ #that her husband was absent from the state, and thatrshe proof on the de- 
was duly authorised by the parish judge to contract.” Counsel: 
| has referred us to.1 Starkie, 376:. Febrero, part 2, liber 3, 
| chapter 1, § 7, numbers 278—80, and 8 Touillier, page 19.: 


. The first writer does not support the doctrine contended 


ior. The second enounces principles. very analagous. tothe 
mules of evidence which the law. of: England recognises on 


» this point But the latter. goes the whole lengthiof the pro- 


for which the advocate of the appellant contends. It 


SDinpicted by, toes avciter, with Juin ugmel ability and Mersing, 
_ and we, who so often derive assistance from his opinions.and | 


researches, regret to find ourselves unable to concur with him 
ontthis question. It is impossible, we think, on examining 
what he has written on it, not to feel. that the. question. is 
mther argued.on one side, than examined on both, and then 
decided.. This diminishes, in some manner, the weight due 
pit.as authority. The doctrine for which he contends, 
no doubt supported by some who have preceded him, 


_ isnot that which has been generally received and acted on 
_hy-courts of justice ;.and when novelty reaches us through 


any source, it. must trust to.its adoption, to the force of the 
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by ar wes Dist. reasoning by which it is supported. Besides. the; 
—=————es reasoning, its consequences too, must be looked: inte, », 
TRANGUET law defines a contract, to be “an agréement te givé, 
v8. or mot:to do @ particular thing.” The doctrine con 
unless we greatly mistake, would make many of, 


gations which arise out of a. party not doing a thing, wily 


null, and of no effect. For between denying a rightodigd 
refusing all remedy, there: is little of no differences «Thay 
there are negative propositions capable. of being proved ig 
clear of all doubt ; such as the familiar case.of provi 

was not at a particular place on such a day, by showing an 
_ that day he was at another so great a distance apart, 

could not be in both. And so in other analogous. chseg, 


There arenega- where the negative can be established by proving an affirma, 


a greg tive inconsistent with it... There are, however, other, 
prayed; such as tive propositions which it is. absolutely impossible to, prove, 
was ot aap That a thing exists, or has existed, or that it has beemdone, 


ppg ae by is susceptible of proof, ‘though in particular cases from iagtis 
ceowlan beeen dental causes, that proof cannot be administered. Butithe 


at another, so 


great a distanee RON-existence.or the non-performance in many cases defy al} 
impossible to be HUMAN power to.establish by evidence. We. can only:praye 
at both; or where that of which we obtain knowledge through our a 


the negati 
be cntabliched they can only act on things which exist. 


OT es #2 ‘The. error of the argument on the part of the nom 
consistent with arises, we think, out of giving too much importance, te the 
rule, that he who affirms should prove. That xule is certainly, 


ult iss general a valuable one; but it is valuable because in. by: fan, the 


affirms must greater number of instances, the affirmative contains ‘an 


pent aoe assertion that such a thing has existed, or that such an,eyent 


tive propositions has taken place. But there is nothing in the general rule 


whic! it is 


impossible to more than in.any other, which should render legislators and 


 =* 2 courts of justice so particularly enamoured with it.as,mot 


or the non-per- to ‘admit exceptions to it. It was framed like all other 


San as in rules of evidence with reference to the transactions of mem 
def all prool. and the nature of things, to assist in the investigation of 
truth; and whenever it is pushed to an extreme, which 
makes it defeat the object it has in view, the exception 


instantly arises out of the principle on which the rule,was 


— 
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established. If we were to admit that a negative might be Wastaas Dur. 
 poved in all cases, and no one goes that length; still it mrust ee 
’ petadmitted onthe other hand, that this proof would free ™ 


j be so feeble and uncertain as scarcely to afford any wm 
guistance in reaching the truth of the fact in controversy. It , 
ig better then for the law to reject such evidence, and estab- 
lish’as'a rule that the negative will be presumed unless the 
ditrary is proved. This imposes no hardship on the party 
holding the affirmative, and does not violate the rule that a 
wari! is‘not compelled to give evidence against himself, nor 
the other, ‘that he is not obliged to assist his adversary to 
thakeout his case. It merely tells him that if he enter into 
séontract, where his obligation arises out of the party with 
whom he contracts, not doing a particular act, or of a thing 
nothaving taken place ;' or that it would not take place, the 


_ law will-consider the negative established, unless he’ prove 


thé’affirmative inconsistent with it. In the greater number 
of'instances we venture to say, this rule works far better in 
assisting courts of justice in their search after the ‘truth, than 
thé other would which is offered as a substitute for it. tn 
‘But there are cases where the negative:cannot be proved at x 
all; where not even presumptions can be ‘obtained: and bidden to con- 
where the interrogatories, on which Touillier ‘places so much (at, makes | 8 
importance, would be in vain administered to the adversary. pp tes eet 
What'then ? ' Are the legal rights which the law confers; to aside 
belsérificed to the aphorism, that hie who affirms must’prove theicea, i as 
tis not more worthy of an enlightened legislation to suppose roe vane eo a 
that the law did not intend so vain a thing as to recognise was not. It de- 
ditracts as legal and binding which in the nature of things, foute side to 
wild ‘not, on’ the doctrine’ contended ‘for, ever be proved. Show that: she 
Several cases have suggested themselves to us in illustration 
dfthis principle, but as that now before the court is as 


sttiking a one as can be selected, it may be better taken than 


» any other. 


‘The law it is admitted, prohibits the wife from contracting, 
unless authorised by her husband or by the judge; and if 
shé’ does contract without their permission or approbation 
the has a right to have the contract set aside. A case occurs 

Il 
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<uliiinieme supposes, she must prove the negative, the 


DRANGUET 
ET ALS. 
V8e: 
PRUDHOMME. 


that the prohibition. positively made by the law, and 


as positively conferred on her, are null and void, and of no. 


effect. How, we. ask, is the wife to prove she was neyep, 
authorised by her husband, supposing in point of fact: sheiwas 


‘ not? The opposite party if examined on facts and ‘articéy 


could know nothing about it. No human testimony coulg, 
prove the husband never gave such authority. ‘What affiring. 


tive could be established by her inconsistent with theo. 


existence of the fact, as would satisfy a court of justices she 
was not authorised? We have taxed our imagination to 
think of one, and we cannot suppose any, unless the rareand 
accidental cases of incompetency of mind, or want:of,/physi« 
cal power ; and if we were to admit these exceptions as ‘suf. 
ficient to establish a general rule, our conclusion would be, 
that a law intending to prohibit all married women; sue: 
coured only those, whose husbands were insane, or otherwise 
incapable of giving assent to a contract. Instead of banish. 
ing this doctrine, then, as Touillier recommends from our ju. 
risprudence, as vain and founded in subtilty, we think’ 
should be preserved as well calculated to assist in the invest. 


gation of truth, and further the ends of justice. 


_ The appellee has required us to amend the judgment iia 
favor, but on looking into the evidence, we think’ the judge 
below decided correctly. She has also asked for damages’ by 
reason of the appeal being frivolous, We do not think thisa 
case in which they should be accorded. oe Bid 


It is, therefore, ordered, adjudged and decreed, that’ the 


judgment of the District Court be affirmed, with costs. 


After the foregoing opinion was delivered, 
Rost, counsel for the defendant, presented a petition aking 
for a eetioning of this cause. 


The judges took the case under advisement, and daring 
the term overruled the application for a re-hearing, and pro- 
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OF THE STATE OF LOUISIANA. 
pounced the following opinion in affirmance of the former 
oe 
_ DRANGUET ET ALS. vs. PRUDHOMME. ' 


sa? 4 


ON AN APPLICATION FOR A REHEARING, 


Mhe rales of evidence in this state are not drawn from Spanish jurispru- 
fidence. Where a married woman avers she was not authorised by the 
-» parish judge, or her husband, to make a contract, the barthen of proof 
‘that she was authorised, is thrown on the party claiming the benefit of 
othe contract. 


‘The law not merely requires proof from the party holding an <lhedasian, 


Sb “beeattse it is impossible to prove the negative; but because it does not 


“pom of the direct and simple proof, of which the affirmative is capable. 


* Rost, for the defendant, submitted the following points on 
are-hearing. 
1. The court have entirely overlooked the first legal 
ition assumed by the defendant’s counsel, viz. “That 
under the Spanish laws there were negatives which were to 


,be:proved by the party alleging them ; and this case was one 


of them.” 
2. The court erred in deciding that the Spanish and Eng- 


dish: law of evidence did not support that proposition ; and 
also in asserting that the doctrine of\the Spanish law was 
or analagous to.that of the English law on that subject. 


. $. The general principle of the English law of evidence 
on this subject is, that the party who maintains the affirma- 
tive of any proposition, must prove it. That of the Spanish. 


Jaw on the contrary, is, that he who alleges a negative propo- 
sition must prove it, if it is susceptible of proof. 1 Starkie on 
‘Boidence, page 376. 


‘4. The plaintiff could have proved by the parish judges, 


_whether or not she had been duly authorised ‘to contract in 


this case. 


_' Porter, J. delivered the opinion of the court. 
The court did not overlook in coming to a conclusion in 
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Westzax Dist. *- this cause, but on the contrary maturely considered the, 


October, 1831 


DRANGUET 
ET ALS. 
v8. 
PRUDHOMME. 





to which counsel has called our attention by a petition 
re-hearing ; but the court did not specially notice it in. 
opinion delivered, because on the view then taken by us, and 
still retained, the rights of the parties depended on the gene. 
ral question which the argument had raised. As the 

is of some importance, we deviate from the usual rule, and 
have considered it proper to show why in our ju 
proposition of the appellant, restricted as it now. is, is.yet 


untenable. That proposition we understand to be, that the : 


wife had it in her power to prove she was not authorised by 
the parish judge, and that as she did not give that proof, " 
case is not made out. 

It is necessary to recur again to the pleadings. The wie 
alleges that she never was authorised by her husband, or by 
any competent authority. The defendant. pleads that she 
was authorised by the parish judge; and that her husband. 
also specially permitted her to contract, and subsequently 
ratified the act. This is the issue joined. Now as: itis 
admitted, the want of authority from the husband .could not, 
be proved ; it was the duty of the purchaser to show thatishe. 
did possess the right to contract, as he alleged in his answen. 
Proof administered by her that the parish judge had ‘not 
authorised her,-would in no manner have diminished the obli-. 
gation of the defendant to prove the affirmative, or have.ren- 
dered it more difficult. The necessity of showing the wantof. 


authority from the husband would still have remained... The. 
burthen of proof was thrown on the defendant by the plead». 


ings, which created an issue on a negative which, confessedly 
and most certainly, it was utterly impossible for the plaintiffto, 


prove. These remarks are made on the hypothesis, thatit, 
was the duty of the wife to show she was not authorised by. 
the parish judge. We will state hereafter, why in our 


opinion no such obligation was imposed on her. 


The necessity of doing so is derived by the appellant, i ime: 
great degree, from a declaration made by her in the act of sale » 


that the parish. judge had given her authority to contract. To 


this declaration, in our judgment an importance has been 


SESTSRSE BEEBE _ESERPEREERBES ETERS EFSEES SE FE 








2 2 a2 ao! (hESC SS Se ee 


- &F Oo 





OF THE STATE OF LOUISIANA. 


attached, which it by no means merits. If by assertions like 
these, obtained from married women whom the law considers 
in a state of pupilage, their contracts become more binding 
on'them, or relief more difficult, their situation would be 
helpless, and the protection which our legislation intended to 
afford an illusion. Strange and defective indeed would be 
the law which should provide, that the wife was incapable of 
contracting, and at the same time permit her to increase the 
difficulty of being relieved by her own declarations made at 
the time she entered into the contract. Is it not clear that 
her weakness is as much to be distrusted in making that 
declaration, as in making the bargain? And can it for one 
moment be doubted, that the same artifice which could 

on her mind so as to make her believe she was enrich- 
ing herself by a contract, which ruined her, would not be 
able to induce her to make declarations that would suit the 
purposes of the cunning that had ensnared her? Were then 
the declaration made by her in this contract such as the appel- 
jant-contends it is, but which it will be seen by and by it is 
not, we are clear that it in no manner imposes on her any 
greater necessity of proving she was not authorised to contract, 
than if that declaration did not exist in the instrument. 

With these remarks we proceed t6 examine the. case on 
the authorities relied on. The counsel for the appellant has 
referred us particularly to Febrero, and has endeavored to 
show; and for the moment it may be admitted has shown, 
that the doctrine found in that writer does not sustain the 
opinion delivered. 

‘The law and jurisprudence of Spain have now no force 
it Louisiana as authority. An act of the legislature has 
repealed the former, and the latter rests on claims to adoption 


wlely on its truth and conformity to reason. These laws 


were, however, in force at the time this contract was passed ; 
but that portion of Spanish jurisprudence which relates to 
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evidence has not been understood to be the rule which govern | 


the introduction of evidence in our courts. It was early 


found impossible to apply it to viva voce examination in open 
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Weir un Dist. court, or to cases where both parties attended at taking: 
Genter: 185!-_ sitions. Its proof and half proof, its. variousand: 1pj 


DRANGUET . . . . * * 2 ; i é " 
nse exceptions, render it impracticable in practice, when 'taken jy 





vmuouom®- provided. By common, almost by universal consent, 


__Therulesof to it was abandoned, and reference had to the rule of 
cvidenee in thi* as found in the English law. So far/back as the'year 


drawn from Spa- in the case of the Planters’ Bank vs. George, 6 M 
nish jurispra- ‘ arial om 
dence. © Where the court declared this doctrine in very express terms, andiouy 


a ‘he legislature has more than once since passed laws)'w] . 


was not suthori- show they were not made on the eupposition the jurisn 
rish Judge, or dence of Spain was in force in relation to evidence.) 


her husband, t . PRS, 
make a contract, presume the parties and the court below, acted on this: gene. 








Fg at ral understanding in conducting the case, and introducing 
was eatotiend, their proof below, and’we do not think they erred. ~s etil 
party "claiming According to the rules of evidence then which we have 
the benefit of the been in the habit of resorting’to for'information, the burthen - 
of proof. in this case is thrown on the defendant. We have — 
been referred to Starkie, who states that minority mustie 
proved by the minor who alleges it, and that if the adversay 
replies, a promise after the defendant had attained hisiageyit 
is sufficient to prove the promise, and the defendant mustétill 
prove his minority. ‘This is on the doctrine that the onus'pr- 
bandi lies on the party who seeks to support his case by:aipar 
ticular fact of which he is supposed to know most ; anidvitiis 
an ‘affirmative proposition on the part of the minor. Bubjif 
no authority was given as in this case is alleged, van thevne 
party be presumed to be more cognizant of what never existed 
than the other. And if that authority were given‘as ‘the 
merely ‘requires defendant alleges, it is as much within his knowledge asithe 
proof from the plaintiff’s, and as he has averred it, and it is: an affirmative 
party hol an . hy 
affirmative, be- fact, he should prove it. The law not merely requires proof 
pv momen: 8 from the party who has the affirmative, on the ground thatit 


negative; butbe- ig impossible the negative should be proved ; but: becatiseuit 


admit of the di- does not admit in the language of Starkie, of the “ simple-and 


contract. 


reoof, of whlch direct proof of which the affirmative is capable,” “Hi incumbit 
theafirmativeis probates qui dicil, non qui negat,” is the rule of the civildaw. 


/ 








w. reference to the few general rules which the legislaturethad | A ” : 
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| the defendant affirmed the fact in this case. The plaintiff 
J it. The former, therefore, should have commenced 
proof. 1 Starkie, 376. 

yt the plaintiff did more than the law required her to an 
produced the authority she had received from the parish 
| jadge, and that authority did not authorise her to make the 
‘guotract; for it was general, and she was deprived of the 
' 2 and advice of the parish judge, whether the. par- 
“tieular contract was a prudent and proper one. This the law 
“japeratively exacts, to make an agreement binding on a mar- 
‘fad woman. Counsel have argued, it does not follow she 
“ight not have had a special authority. Perhaps it does not 
-gecessarily follow: and this is. another reason why, if there 
ere one, he should at once have produced it, But though 
jpanother case the presumption might not. have been very 
tong; ‘in this case it becomes almost irresistible when taken 
e declaration in the deed of sale» That declaration 


yas, that she-was “duly authorised by the parish judge.” 


: 




















‘wwseduly authorised to contract.” The authority produced 
‘fpithat she be authorised “to make contracts.” . Coupling 


If a special power existed at the time, the defendant 
not have taken the declaration of a general one ; and 
‘bé'terms of the contract creating a natural prasneietion of 
‘Wwant of proper authority is still a further reason why he 
Would have shown a special eushariantions if. any stone 
‘misted. - 


We have, in coming to this conclusion, left out of view, the 


tsi in the case, that the contract was in reality one by which 
‘Hie became indirectly responsible for a debt the husband 
wed the vendor. We have considered it as a bona fide con- 
‘Wact, and believing that it was not entered into by the wife 
‘with proper authority, we think the former judgment of. the 
| Ourt correct ; and the re-hearing is refused. 
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odo what? To make this purchase? No, But that “she 


these two together, not a doubt remains on our minds, that it’ 
‘is: under this authority the agreement. was made and ~ 


ns which the wife has relied on, growing out of the 
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APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, THE JUDGE OF tub 
DISTRICT PRESIDING. , salt 








The vendor of a slave who takes a draft on a third person, who aéce; 
pays it, cannot at the request of the latter, make him a title to the’ 
when he is only required to deliver to him the slave as the } 
vendee. tn 

If the vendor sells his slave, receives a draft from the vendee i in . with 
which is paid by the acceptors at maturity, he is bound to make a 
the vendee; and his making title to third persons who happen | to 
draft, has no effect against the vendee, for they can receive Ro greater 
right than the vendor has, and which he has sold to his original, 






WY Bh 
In 1822 Jacob Hart of New-Orleans, sold to Z. Taliaferrs 
a negro woman named Rosanna, for six hundred dollarsywhip 


“ gave a draft on W. & D. Flower, with whom he had a lumber 


account, in payment. The draft was accepted, and whey 
due paid by the plaintiffs. In 1827, W. & D. Flower got 
Hart to pass an act of sale to them for the negro woman, 
which he did; but acknowledged in the act that he made 


the title to the plaintiffs in consideration of their having paid - 


* Z. Taliaferro’s draft ; and he delivered the negro Woman te 
them as the agents of Taliaferro. . Taliaferro had a 
account with the plaintiffs for plank and lumber sold them, 
and in that account he is charged with the amountvof:)thé: 
draft, but no credit given for the negro woman. The defens 
dant showed by parole testimony that he had been in —_ 
sion of the woman five years. 

The plaintiffs now sue for her recovery. The defendhint 


had judgment. of non-suit against the n pialintifies Thelatter: . 


appealed. +l 
Scott, for the plaintiff, contended. the judgment as be 


reversed. 
Thomas, contra. 


Martin, J. delivered the opinion of the court. 
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The plaintiffs claim a slave and her offspring, in the defen- Wa 
dant’s possession. ‘Phe defendant pledded the general issue ; 
and afterwards other ve, which it is RRO to FLOWER BF ALs. 
state. © . iiitatie. 

The plaintiffs, i in order to establish their title produced a 
notarial act by which Hart, the former owner of the. slave, 





‘declared that in 1822, he bargained’to sell the slave to: the - 


defendant’s father for six hundred dollars, payable in a draft 
of his, accepted by the plaintiffs at four\ months, binding 

to execute a deed of sale to the defendant, on the 

t of the draft ; and delivered the slave to the plaintiffs, 
wr defendant’s 's agent in New-Orleans ; that at the maturity 
of the draft the defendant failed in his engagement; and the 
draft was paid by the plaintiffs, in consequence of which the 


title was never made to the defendant ; and in consideration — The vendor of 
of the premises, and of the price ‘having: been paid by the 2 4i%5 ve ake: 


he at their request, transferred to them all his right Person, who ac- 


title and interest in the slave, subrogating them to. all his pial Be 
request of the 


rights, &o. git s — - 
“The’plaintiffs were non-suited, and appealed: a to he 
»Ivis‘clear that: Hart having received the amount of ‘the i re ‘reqaired 

i m 


draft, which was the price of the slave, could ‘not’ resist the the slave as the 


 deferidant’s-claim to’ a bill of sale, ‘on the ground he ‘had $8¢"t °f the ven- 
failed in performing his engagement ; for the inighgenunle © deed 


had: taken was that the draft should be paid at maturity—as sellshis slave,re- 
it'was really paid. If the defendant took an engagement to — = = 
place funds in the plaintiffs’ hands to pay the draft, ‘this dee in 


engagement Hart'was an utter stranger to, and he'¢annot the } oe rete | 
an of its not being complied with.’ ~~ - mata he i 


* Were he to sue for the slave, it would be a quit dethince os > 
that he sold her, received payment, and was bound ‘to make making title to 
file; all this appearing in his confession in an authentic act. Mee 
The assignees of his right with notice cannot be in‘a better poy the draft, 


condition than he was. The court did them’ no injury in agung the en ven- 


non-suiting them. ebeank — 
: See 

It is, therefore, ahead adjudged and decreed, that oe — Rw has 
judgment of the District Court, be affirmed with costs. - ol a 
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APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE’ or tbe 


FIFTH PRESIDING. . pits tes Bi 


In the sale of « tract of land containing « &ibetiat sjuaslty 
- @ertain price or sum, ‘and within certain described limits and 


inal cist iiner'e easnppoiilea’ alt Aiding Ga 
_ -vendee cannot compel the vendor to make up the deficiency, = | iil) 4, 
There cam be no inctesge or diminution ithe sum paid, on nod Mt 


“efitiency or disagreement in the measure or quantity sold, 
resent rRCROT AT EpUETN Toms lee OR Al onde 
to boundary. "7 










So if a tract of land is sold to contain three hundred and twenty arp 2 
five thousand dollars, and described as bounded by a bayou i in fi oT 
tenements above and below ; and on measurement it is found | to ° Y 
only two hundred and seventy- -five arpens, the purchaser cannot 1 
the deficiency. ‘i 


The plaintiff purchased a tract of land from the. detental 
lying in the parish of Rapides, which is stated in .the.aetef 
sale, dated 28th, May, 1829, to contain. three oe 
twenty superficial arpens, for five thousand dollars. .. 
alleges that .the tract is short of the quantity sold,. for 
arpens, which is a diminution of more than one-twentiel 
part of the tract conveyed., He :prays to have ole 
diminished pro rata for the quantity of forty-five arpens, which 
will amount to more than seven hundred -dollars,. tovhe 
deducted from the whole price. + 9 bei 

The defendant denies that she warranted. the. quantity of 
three hundred and twenty-arpens ; but that she sold accond- 
ing to certain limits and boundaries which were: well.known 
to the plaintiff, and that he took the land risking the quantity 
of three hundred and twenty arpens: to bevoentained: wits 
the limits and boundaries specified. Shite 

The defendant had judgment. The plaintiff oppealed. 


Boyce and Dunbar, for the plaintiff. - 
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Code, article 2470-1, .., .., ae 


“Je Boundary is a techinal..term,.and, means lignes 
[ ppetnete defined. in, Laninione, Code, crtile AMM. Merlin, 


Verbo, Borne. 
of. Therefore the plaintift has a right to a diminution in 


under the provisions before recited of the Code, articles 
2470-1, as.the land has not been designated by the adjoining 
tenements, and sold from boundary to boundary. 


~ Dunn and Rost, for defendant. 

_1,,.The decision of this case depends on a proper construc- 
tion of the act of sale. and the description of the land therein 

en. 
- The defendant contends that by the terms of the sale, 
she-sold according to certain limits and boundaries which 
‘were. specially-designated, and control the. quantity of arpens 
gontained..in it; and, comes within the. provisions, of the 
patios Code, article 2471. : 


- ‘Porter, oa delivered the opinion of the court. 


«oThe plaintiff states. that-he purchased a tract of land from 
the defendant, which the act of sale described as containing 
three hundred and twenty arpens.. That since the, purchase 
he has discovered by actual survey that the. boundaries called 
for;.ouly embrace two hundred.and seventy-five arpens. . He 
-prays judgment against her for the deficiency... 

seThe.answer avers that the sale was made in reference, ito 


vlimits,and boundaries, and not to quantity. ., It further alleges 


that. the, plaintiff was, well acquainted with the premises _ 
when he bought, and, that the defendant was.nots ..«,) 
There. was judgment in the court below for the defendant, 
and the plaintiff appealed, 
The land is thus described in.the deed, of, sale : “A certain 
tract or parcel of land situated, lying and being on the Bayou 


4 oe The sale to plaintiff mentioned only a superficial. quan. Wastsaad 
t lity, containing no other, designation, than the lands adjoining eos 
| above-and below it on the bayou, in general terms, without — 
giving the front; the purchaser has a right to a diminution 
SN tg) oe gn fC le eit 
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“Oar tt, Rapides, in ‘the parish of Rapides, containing the quantity of 4 
three hundred and ‘twenty arpens,' bounded above’ ‘by lands - 


~SomTOR belonging to Alexander Jones, and below by land 
ovina. to Robert C. Hynson.” “In consideration of which sale, the 


Inthe sale of Sid John H. Johnston promises and obliges himeelf topayithe, 


“s —. ved a sum of. five thousand dollars,” &c. | 
cific quantity of The case has°been argued principally on the provisions 
tain priccorsam contained int‘our eode. °"The'622d artiele is as follows :" By 
and ro gg cot boundary is understood in general every separation, n 


limits and boun- Of artificial, which marks the confines or line of division of two 
guantiy j Ba contiguous estates. Trees or hedges may be planted, ditehe 


po — cone may be dug, walls or enclosures. may be erected to as 
thatsold,theven- boundaries.” But we most usually understand by bousidaities 


a “he vendor stones OF pieces of wood inserted in the earth, on the — 


y Fs ing the of two estates, UNE Sih 
The 247\st article provides that “there can ‘be 
There can be . 


no inerease or increase or diminution of price ‘on account of any ‘ial 


ya a ©, Ment in measure when the object is designated by the adj 


account of defi- ing tenement, and sold from boundary to boundary.” ~ \ ie : 
ciency or disa- 


greement inthe The sale we have seen is of three hundred and 
tity sold, when 2*pens of land for five thousand dollars, and’ calls for’ th 
the ora de- adjoining boundaries, and sells by them. The petition’ dest 


adjoining Yene- cribes the tract as bounded by the bayow in ‘front ‘Tele: 


ments ag oe situated on a point, and the boundaries called for in the act’ 


to to boundary. of sale, though running nearly at sight angles from the bayou: 


So if a tract meet, so that the tract is included within three lines, present?! 
of land is pol ing nearly a triangular shape. | ‘The evidence shows thav ie 


hundred &twen- Jand adjoined that of the purchaser; that he ‘was’ 
thousand dollars acquainted with it, and that at the time of the sale ice 
eh ge enclosed in fences, with the exception of one corner. . Under 
— an tont these circumstances, we do not see how the:case canbe taken’ 
aboveand below; out of the 247\1st article of the code already cited. It appears” 
and on measure- 

ment it is found Clear to us that the limits referred to were not used in the'aet™ 


yon — — as designating the situation of the property, but as indicating 








— ar- the bounds within which the vendor sold: say 
pens, the pur- t ran 
ea A ona vee! 
— _ es is, therefore, ordered, adjudged enaraseeeen! that. the ’ 


judgment of the District Court be affirmed, with costs. 
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Await’is properly brought in the name of the parish treasurer, on aenote™ 
_ payable to him, for the sale of a public ferry, when'the ordinance of the 
"police jury requires bonds taken for this object, to be given in his name. 

Theri t of the public authority to establish ‘and regulate ferries has been 
‘exercised both by the ancient and modern laws of this state: And the 
police juries can sell the privilege to keep one to the highest bidder, ‘and 
enforce payment. 

The’ legislature has conferred authority on the police jury to establish 
ferries and sell the privilege of keeping them, to the highest wizsh even 
“at places where private ferries have been kept. 





The questions involved in this case are : 1. What authority 
the public have over the public ferries of the county, and 
whether, under the act of 25th March, 1813, the police jury 
have the right to establish and let them out to the highest 
bidder. See case of Renthrop et als. vs. Bourg, 4 Martin 
and the act of 1813, which are in point and full on this 
subject, 27h : Fo 
Jn May 1831, Charles E. Grencaux, parish treasurer of the 
parish of Natchitoches, for the use and benefit of the parish, 
ued: |the defendants on their promissory note, for three 
hundred and sixty-five dollars, dated 3d September, 1827, 
given for the sale, by the police jury of said parish, “of the 
privilege to keep a ferry at a place called Grand Ecot.” 


-The defendants denied the plaintiffs right to sue as parish : 


treasurer; but that the suit should have been instituted in 
the name of the police jury. 

They aver the note was given without consideration, and 
inerror ; that the police jury had no right to sell the public 
ferries, but only to establish them as a part of the public road, 
and.to regulate the rates of ferriage. 

_In an amended answer the defendants allege the ferry at 
Grand Ecor never was established by the police jury of the 
parish, but that it had existed as a ferry for more than forty 


years, and uniformly kept by the riparian owners. The police 


jury has only a right to let to the highest bidder such. ferties 
as they may establish from time to time. 


PARISH TREASURER 0S. RUSSEIA, BT AUS)" !)() 90%. _O@eBer, ABS) 
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TERN Deer. The district judge gave judgment for the defendant, Te 


_. plaintiff appealed. » aA Aid ie 
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A suit is mers) 
iy wpe shows that the sales of the ferries were to be made on cond 
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Dunn, for plaintiff. Bullard, for the milan wd 


x 
oradybbi 


“Porter, J. delivered the opinion of the court, * ies 










This action. is brought by the treasurer of the par h 
Natchitoches, for the use and benefit of the parish, on ay 


by which the defendants bound ‘themselves in these words 


“Twelve months after the first of January, 1828, we} rom 
to pay in solido to the parish treasurer or order, the sum 6 
three “hundred and sixty-five dollars, being in full’ 

purchase of the privilege of keeping a ferry at the 


called Grand Ecor, this 30th day of September, 1827. re The 


defendants pleaded : Bi 
1. ‘That the suit should have been instituted in the: tae 
of the police jury. 
2. That the obligation was given in error, and without 
consideration. Me 
8. That the police jury have no right in law to sell Du 
ferries, or to do any thing more than establish them as a ' 
of the public road and to regulate the rates of ferri s 
4, That the nat 2 never was established by the f 








eo mss 


The ordinance of the per jury felling in. eviden = 


tion, “the purchaser should give bond to the treas rer fa 
the use of the parish.” We are of opinion that unde r this 
ordinance, the suit was properly brought in the name 0 f the 
treasurer. The note was payable to him, and as treasu 
the parish, if collected by any other, he was the eae 
whom the money should have been paid. The case com 

within, and is governed by the 2970th article of our code 
which declares that powers granted to persons, who, fulf 
certain functions, to do any business in the ordinary co rn 
of affairs to which they are deputed, need not be specified, but 
are to be inferred. The order to the treasurer to take, the 
obligation in his name for the use of the parish, cannot be 
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|] thderstobd to have ‘any other object’ than’ to enable’ him to . 
| eéllect ‘the money. * Lbtne Geter, TE5%. 
wThe second, third and fourth points, may ‘opel, 
eonsidered together. *., 

«MMe right of the public to establish ferties and to'regulate ™™™* ** 4 
cannot be doubted. They were regarded by the ancient , Tre right of 


rs of Louisiana as belonging to the publi¢, and many acts thority pa 
of the territorial and state legislatures, since the change of ferries Ae sane 
rhment, show they considered them in the same light. aed og both 

tis very important they should be considered such, particu- and modern laws 

y when they connect a public highway ;'and the state has And the police 

e same right to regulate by whom, how, and at/what rates, | wieestshene 
‘shall enjoy the right of carrymg over the river those one to high- 


compete on the highway, as they have tocreate’ turnpikes, Se open ‘ 
wrect gates, and fix the rate of tells. The defendant -has not 
shown any grant from the sovereign by which a tight’so 

yrtant to public conveniénce and public safety has been 
transferred to him. None can be presumed in regard to 
things public. Vatte?’s Law of Nations, book 2, chapter 14, 
§ 217 Domat, volume't, liber 1, ttle 1,.§% and 17, 

“But it has been contended, that the legislature has only 
eonferred on the police juries, power to establish ferries, and 
to tegulate those they establish : That this ferry was estab- 
lished long before’ the act in question was passed, and that 
they have no authority to interfere with it. ‘The evidence | 
does not show the ferry was established: as a public ferry 
previous to the passage of the ordinance of the police jury in 
1827. It was not used, it is true, by the public, but the 
appellee himself has shown it was establishéd by the owner 
of the adjoining land. There is nothing in the act of the , Thelegislature 
legislature which prevents the police jury from establishing a wai, am 
public ferry at a place where a private one had already been thin eres 
fixed. Individuals cannot acquire for themselves, in this *y 
Way, interests which are first made to clash with, and ulti- ‘ 
matély’ to control the right of the publi¢. By a clause places 
ih the eighth section of the first article of the Constitution of priate 
thé United States, Congress has the power to establish post 
toads. Under this grant, the power to make new roads has 
been very obstinately contested: But the right to make post- 








bidder even at 
= 








96 


‘renee roads, of roads already: made, has not, we . are aware, 


October, 1831 
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=== called in controversy. It is the act of the police pay, o 
“<i ferring the right of using the. place.as a fe erry—fixing the 


rg 


RUSSELL ET ALS, 


that the plaintiff do recover of the defendants the sum f 
three hundred and sixty-five dollars, with costs in | both 
courts. yoy 















rates, and creating the obligations which flow 


engagement to conduct it under their authority, which. cal 


lish a ferry. Where these things do not exist it may hay 
been used as a place.to cross persons travelling, but it js po 
established by the public. It is, indeed, proven in thig ix 
by parole evidence, that in the year 1804, the civil and mil 

tary commandant, assisted. by the justices of the peace, te 

the rates of ferriage at-the crossing place. ‘Where; th h 
get the power to, do. so, we. do not. know., But, this, 
assumed authority did not establish the ferry as a public om 
and did not create any obligation on the part. of ches 
proprietor to continue it. He came under no obli 
keep it there for a year, or even for a day, and he might haye 
ceased to cross persons when he chose. It was ineg 
niences such as these, with others that are obvious, w , ich 
induced the legislature to confer on police juries the authorit 
to take these matters under their control ; to establish publig 
ferries where public convenience required it ; and to mal 













such contracts with those to whom they confided hem as 
might insure to all persons who had occasion to travel o on the 


highway a safe conveyance across the water courses whiel 
impeded communication on it. ve 

Being thus of opinion that the police jury had the power 
to regulate this ferry, we think they had the right to sell the 
privilege of using it to the highest bidder. A. 

The plea of prescription has not been supported, and 
the whole we think the court below erred in giving j men 
for defendants. 


It is, therefore, ordered, adjudged and decreed, th th 
judgment of the District Court be annulled, avoided 
reversed: And it is further ordered, adjudged and d 
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Knote payable i in cotton, at some convenient gin, if no particular gin or 
“plac is agreed on, must be demanded at the domicil of the debtor. 


A demand, on the debtor to put him in mora, does not require that the 

_ notice should be personal, It is sufficient that ipesrerint or demand in 
“writing be left at his domicil, 

senna ses ei liaabidier ibd iniitehailisdingdli le 
~ falls due, to put him in mora, or to give effect to the obligation. — 

ini a suit on a note payable in cotton, it is sufficient to set out the note and 
“the breach of the contract arising on it, Praag iihen agp ee: 
* the value er a we Ce ; 

Itis not required that an answer containing a demand in re-convention 
* should be served on the plaintiff. The latter is in court, and is bound ta 
“take notice of the issues the law raises without an answer. 


The plaintiff, as assignee of one Stephen Tippett, sued the 
defendant on a note, dated 5th October, 1827, for fifteen bales 
of cotton, each weighing four hundred pounds, given for one 
of the instalments of the purchase of a tract. of land, on which 
the vendor’s privilege was retained, He claims seven hundred 
damages for the non-performance of the obligation, 
and interest from the time it became due, until paid ; and that 
Mtoe privilege or mortgage on the land be recognised and 

iorced. 

“The defendant pleads : a general denial ; and alleges the 
obligation sued on was given in part for the purchase of a 
tract of land on which he resides, but that since the sale to 
him he has been sued by one Wall, which suit is yet pending ; 
is in danger of being evicted and ought not to be compelled to 
pay until the fate of this suit is decided. In an amended 
answer the defendant alleges the suit brought by Wall 
i him is an action of boundary, which if. successful 

at greatly diminish the quantity, and consequently diminish 
the price more than the sum now claimed. He.claims this 
_ diminution in reconvention, and prays that all the titles and 
_ matters in dispute may be investigated, &c. 

13 





Wasrsax Der. Before answering in chief, the defendant ex 
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‘_ answering: 1. On the ground that no demand had ¢ 
been made of him for the cotton claimed in discharge of 
obligation sued on. 2. That the plaintiff had mists ken ; 
remedy : It should be an action for damages. es 

The exceptions were overruled. 

“The plaintiff had’ judgment for five hundred ands 
‘two dollars, with legal ‘interest from the first of Mare 0 
The defendant appealed. 


Pespsecoee + 


Wimn, for the plaintiff, contended : 

1. That the plaintiff had a right to demand 
the notes ‘of the defendant as soon as they became ¢ 
payable ; and if not paid in cotton as stipulated, rm 2 
right to demand the value in money as damages. RB ae 


oa ae: 


ind pleads that he is disturbed in his title, and in dang 
eviction ; to which we reply, that we have a right to je 
ment in accbrdeinc with the provisions of the code, whi 
been allowed tohim. Louisiana Code, article 2535-6.' 


Flint, for defendant. 


1. The judgment ‘of’ the” ‘District Court was" 
given: 1. Because it allows a lien or privilege on’ theland, 
which ‘cannot ‘be done when the party has not chosen “tp 
demand the payment of the cotton notes, but has elected 
alternative claim for damages, for the non-delivery - 
cotton. a 
2. The claim for damages i is entirely personal, and si 
in its nature from the primary obligation of the defen 
deliver cotton. i 

3. The judgment ought to be reversed, because it decrees 
the amount of damages to be made and deposited with ‘the 
clerk of the court under article 2535 of the Louisiana 
which article evidently applies to the price in a contiact ‘of 
sale, and not to damages ‘for the non-delivery of the’ 
exchanged. sei 
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Porter, J. delivered the opinion of the. court. ‘Gee 

his action is brought on a promissory note executed by ' 

: the defendant, and payable to one Tippett, who endorsed it  "“=™™* 

> tothe plaintiff. It is for the delivery of a certain quantity of | srontacx. 

, cotton, and was given in»part payment of a tract of land 

» which the maker bought from the payee. As it contains‘an - 

obligation for property, and not for money, it is not governed 

by the rules applicable to paper negotiable by the commercial 

law. The defendant has therefore set up: the equitable 

defences which he might have had against the payee ; and in maiidd 

an original and amended answer he has pleaded :. 

gph That the note was given: in consideration of a tract + of 
hos, which he bought of 8. Tippett; that since the sale, one 

Wall. has instituted a suit against the respondent, which is 

still pending, and which has for its object to evict him of a 

considerable portion of the land. “ 

", .. Previous, however, to going into the merits, two exceptions 

filed to the petition and overruled in the inferior court must 

be disposed of. They are as follow: 

1. That -the defendant. had not been sn teint bic 

| demand of the cotton; and 2, That the action should have 

been in damages. Wi wit payable 
The contract stipulates that the:cotton shall be delivered at i pn 

some convenient gin. It is not shown that any was fixed on ein, i no art 
by the: parties. ‘The place of payment was-not determined, °"*” glides oe 
but determinable by the contract.. And as none was_after- ™: Sa I fore 
wards agreed on, there was none specified ; and the case is domicit of the 
thus presented, in which demand must be made at the “tr. 
dwelling of the debtor. See Louisiana Code, article 2153. it fhe debtor to pat 
has been objected that the protest of the notary shows that no does not tee 
personal demand was made on the obligor. We think it was po Be: be ery 
sufficient to leave the demand in writing at the domicil of the sonal. It is suf- 

| debtor ; and we do not see any sound reason for distinguishing fhe es 

between this case and a demand on a bill of exchange on pro» be" be feft fe 

missory note for the payment of money. The article 1905 of mic. 

the code, which treats of the manner a debtor is: to: be put in 

mora, does not require the notice to be personal: 
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Wastsax Dist. Jt was objected: that demand should ‘have been mad, 
see the very day the note became due,'and could .not: be; 
aoNTER after... We did not understand from the argument the pn 
va. 
srumece. object of such an objection. We do not: suppose coups) 
fan al intended to urge that the obligation was site t ° 
sary that the de- payment was not demanded the day it became due. lthe 


mand 2° ae did, it:is:almost unnecessary. for us to say that such a 


falls dec, to put 2 is.as unsupported by law.as it is repugnant to ome ia 

him damera, or equity and justice. 

Sietioe. That in relation to the form of the petition; that 4 it pr 
have been an action for damages, and not such a suit. ‘Mis 
brought, is pretty:much of the same character as that just 
disposed of. The petition states'the contract ; its breach, and 
that by reason thereof the petitioner has sustaitied damages to 
the amount of seven hundred dollars. Judgment is 
for that sum; that is for seven. hundred dollars 





We should suppose this ought to satisfy any desire the defen. 


dant may have to be sued for damages. we 
Another matter was offered in argument which must be 
.. in 2° .* noticed before wecan reach the merits. A demand in recon. — 


a be _ vention in the form of an exception, (to use the languageof — 
the note and the the Code of Practice) was pleaded in the answer to, the 


pose eae merits. The appellant complains that his demand was.never — 
on it, to oon served on the plaintiffs, and that they putin no. answer.toit, — 
reoover the va- If it. were necessary to.make such service, and. to have, an 
pe gag answer. filed,..it. was the defendant’s duty ,to see that, the 
ited” Bot te citation, and copy of his claim in reconvention, were pub.in 
answer contain- the hands of the proper officer.. And when the plaintiff was 
rig Rees 32 before the court, it was his duty te take a judgment of. default, 
sthe plaiatf if the law required it; and he could not now delay the 
The latter is in plaintiff by an averment of negligence on. his part. But 
pout, nd ue neither the one nor the other was necessary. The 

note Oe: who is in court, is bound to take notice of the demand in 
es withoutas an- reconvention, and the law raises an issue on that demand 


— without an answer in writing. 1 Louisiana Reports, 260). 
. The evidence shows that a suit is pending and undecided, 
in which a third person sets up title to a portion of the land 
which the defendant purchased. In such a case the law 
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that the ‘seller ‘may: give security, or compel ‘the Wasrsas: Dur. 
buyer to deposit the price. This the judge by his judgment = ~ 


directed; and in so doing we are of opinion he comin n0 
enor. Louisiana Code, 2535-6. 

«The appellee has prayed that the jjuadgubent be etuldeiien 
4o the amount of damages: but we think they were correctly 


pe 
RICHARDSON 
RT als. 


estimated. Ten per centum damages are prayed for the fri- 


wolous appeal, But we do not think — a case in eae 
aor should be granted. 


It is, therefore, ordered,’ adjudged and Pai oo thas the 


_ judgment of the District Court be affirmed, with costs: 


_ PENNIMAN ET ALS. vs. RICHARDSON ET ALS. 


“APPEAL ¥ROM THE COURT OF THE SEVENTH DIsTRIcT, THE JuDGE OF THE 
@¥FR? SIXTH PRESIDING. 
fn suing for damages oi an injunction bond, it ‘is sufficient to allege 
damages by the wrongful suing out the injunction, with the bond annexed; 


‘and to-show that the injunction was either dissolved or abandoned in 
‘order ta recover the amount of damages the party may prove he has 
i sustained 4 i? ‘ 


‘The gist of the action is the wrongful suing out the injunction ; and not the 
“court from whence the writ enjoined came, which is mtrely incidental to 
‘it. For no matter from whet court, the injury was the samié, 


ea | tad 
‘When there ie no reasonable ground for an appeal, it will be considered as 


_, friyolous, and the judgment belew affirmed with ten per centum damages | 


sR, costs, 

On the third of November, 1829, the plaintitt institnted 
suiton an injunction bond obtained against an execution he 
‘had levied on certain slaves and other property of the defen- 
dant, Richardson, and which had been abandoned: The bond 








102 


Waerran Dist. was dated June 18th, 1828, and signed by R. D.Rick 


Geteber 485! principal, and John T. Faulk and A, H. McCormick; 
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sureties, rn * : 
The plaintiff sean the injunction. was wrongfully. pes. 


out, and prays for damages to the amount of the: bond, ; (or i : 


thousand eight hundred dollars) with interest. 
The defendant excepted to the petition on the gro 
Barrymore did not show any imterest in the cause,, the. bond 


being payable to Atherton T. Penniman alone. . The excep, 
tion was overruled. ge 


He plead a general denial ; and set up a large =i 
reconvention and damages. 1800 ga 
The defendant, Faulk, after pleading the general ig 
relied on the plea of reconvention of his co-defendant, ne 
The District Judge after examining the accounts, ga 
final judgment for the plaintiff for one thousand four h 


and seventy-five dollars, with legal interest from the oa 


the interpellation until paid. 


The defendant alleges there is a variance between the : 


petition and proof. ‘The petition omitted to state ‘ftom what 
particular court in New-Orleans the execution, which was 
enjoined, issued. The evidence shows it was from the 

district court. ._The injunction bond sued on was annexed tp 
the petition. 


i Avediee 
us 


Winn, for plaintiff. 

1, We show fully in this case that the plaintiff in the origi- 
nal execution was arrested by the injunction in p 
just demand against Richardson, who had property em 
to satisfy it. 

2.. That pending the injunction, Richardson became ins 
vent, and all further proceedings against him were vain ; am 
consequently the plaintiff has a right to damages against his 
surety, to the amount of his claim for the wrongful “— 
out of the myers 
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Flint, for the defendants, ard the reversal of the jn 


ment of the District Court : 
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“1; Because of a discrepancy between the injunction pro- Waersax Disr. 
duced in evidence, and the one alleged in the petition. The —.__— 
petition states the injunction issued against an execution, — 


‘which issued from the Court in New-Orleans, and —_.™.. 


was levied on certain slaves of Richardson. The injunction a 

offered in evidence under this allegation, states that an exe- 

cution had issued from the District Court of the first district, 

and was enjoined before any seizure. 

2. The injunction had been dissolved by a non-suit of 

Richardson, which left open to Faulk, his surety, the question 

whether the injunction had issued wrongfully or not? And 

this question being open, there is evidence in ‘the record to , ang - 

show the injunction should have been sustained. injunetion bond, 
8. The actual loss shown by the injunction itself was the jue ——- 

extent of the liability of the surety, and not the whole ‘amount byw 

of the debt enjoined, because it appeared from the evidence junction, with 


annex- — 


that Richardson had property to pay the debt long after this 24, and to show 


dissolution of the injunction, had execution issued. den. wan dies 
dissolved or a 
Porter, J. delivered the opinion of the court. py, waees 


~ ci . ‘ . a m 6 i th t f 
This is an action brought against the principal and surety the amoun a 
in an injunction bond. The plaintiff in the suit in injunction ty may prove he 


voluntarily abandoned it ; and by so doing became, with his 
surety, responsible for all damages which ‘the plaintiff in exe- , 1° > 
cution, sustained by the delay occasioned in the collection —. suing 


of'his debt. We have examined the evidence, which is tion; yo gene 
emma as we pe ye ae below did not whciee the wat 
eir in his usions, w gave j t against the cajoined came, 
defendants. ence ish ney 
- A question has been made in this court, as to the discre- ell Ba 
pancy between the ailegata in the petition, and the proof ‘be injury was 
adduced in support of them. This objection should have hee 
been made on the trial below, when the evidence was offered.  — 
But, even thén it is doubtful, if it could have been successful. ot cil 

The petitioner charges that he has sustained damages by the considered 8 
defendants’ taking out an injunction against an execution pe below 


from a court, and annexes their bond to the petition. The gist a 
of the action was the taking out the injunction which is cor- magesand costs. 
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rectly stated: The writ enjoined was merely inducement, for 


no matter out of what court it came, the injury was the same 
- ‘We donot see any reasonable ground for this appeab;:aing 
we are unable to resist the prayer of the petitioner, thatith¢ 
judgment below — be nid With ten per ‘ceftum 


damages " 5 nonepal ; 


‘ 1 aig 
It is, Scab, ordered, adjudged and aviiiiian pee 
judgment of the District Court be affirmed with odstsjand 
aperomyeel dented ix the amount of said judgment tor 
a frivolous ey es eae 
; ny. 

6 ee 
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SACKET vs. HOOPER. —_ 


, : j 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE oF. e 
FIFTH PRESIDING. 







A verbal sale, accompanied by delivery of real or immoveable property, ‘ 
of immediate and continued possession of the vendee, was valid uder 


¥ laws ~ Spain, and before the adoption of the civil code, De ci ly f 


a 
In the ooatemetion of land titles by the United States Land Comma, 


if the sale to the grantee and claimant was not fully established, 


firmation enured to the benefit of him who held the original or inchoate 
titles. cette . 


The affidavits made to obtain a continuance of a cause, make no wae 
allegations which form the contestatio lites; 0, that disclosuresmade in them | 
of the existence of a written title or other facts, do not change the legality’ 
of parole evidence being introduced without aaentinnte tho ream: 
written evidence. : hice + gt 


On the 21st of April, 1827, David F. Sacket, of the state 
of Indiana, commenced this action for the recovery of four 
hundred. arpens of land, being half of eight hundred arpens, 
situated on the right bank of Bayou Robert, in the parish of” 
Rapides, at a place called the Pascagoula or Indian ‘Old 
Fields. The plaintiff claims under title emanating from the 
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OF THE STATE OF LOUISFANA. 


ish government, the defendant claims ‘under the same W2#exm~ Disr. 
Spanish go t, pedi 


in. September 1801, the Spanish commandant granted to 
Edward McLaughlin his requéte and permission to settle eight 
hundred arpens of land on Bayou Robert, in the parish of 
Rapides. On the 27th’ of March, 1811, McLaughlin, by 
private act, conveyed the same land to David F,Sacket, which 
he confirmed by recognitive act in February, 1818. This con- 
stitutes the plaintiff’s title. The defendant’s title commences 
with McLaughlin, who sold to one William Wiley, in 1803; 
but no written act of this conveyance has been found, Wiley 
settled the land and made improvements on it. In 1806, 
Wiley sells and conveys to‘R.. King, from whom, through re- 
gular conveyances, the defendant derives his title. 

In.an application for a continuance, the defendant made 
affidavit, “that a conveyance of the land in dispute, made by 
Edward McLaughlin to William Wiley, senior, is material and 
important evidence for him in the trial of this cause, &c.” 
At the next term a similar affidavit was made. Parole evi- 
dence was then introduced to show the conveyance could not 
be found. But it was shown that the commissioners of the 
land office confirmed the land in question to Wiley, in 1811, 
on the faith of the requéte to McLaughlin, and his conveyance 
to Wiley. Parole evidence was received to show that Wiley 
hought of McLaughlin and took possession of the land. 


Winn and Dunbar, for the plaintiff. 
“1. We contend that the certificate of confirmation of the - 
- United States Land Commissioners enured to the benefit of: 

McLaughlin, and not to Wiley, as-‘no written title or convey-. 
- alice: is shown to exist, from the former to the latter, 5 
Martin, 663. 11 Martin, 212. 

2. The defendant has set forth in various affidavits in this 
case, & written title from McLaughlin to Wiley, and: had 
commenced his defence with proof to establish its: former 
existence, its loss, contents and genuineness. Having failed 
in this attempt, he ought not to be permitted afterwards to 
_ intreduce parole testimony of this sale. 

14 
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_ himself, as‘derived by purchase from McLaughlin ; and such’ 
title as he derived by that purchase-has been regularly, trans 
mitted to the defendant. The title relied on by. the plaintiff. 
is derived directly from McLaughlin, and is evidenced a 





CASES IN THE SUPREME COURT 


Thomas, for defendant, relied : ee 


1. On a verbal ‘sale in 1803, from MeLaughlin to Wiley, 


accompanied by proof of the surrender of the requété toithe — 


vendee (Wiley) ; actual delivery‘of the land and paymentiof 


the price, and a subsequent confirmation by the United Stateg — 


Commissioners, in 1811, to Wiley. aga 
9. We rely on the prescription of ten and twenty year: 


The record showing’ that Wiley sold to King, in 1806;"ang 


thatthis suit was brought in 1827, more than twenty year. 
having’ elapsed from the transfer by Wiley in whose favorthe 
United States‘ Commissioners had ‘confirmed the title’ i» 
ay ca 

Mathews, J. delivered the opinion of the court. Re 
In this case the plaintiff claims title to a tract of land, sity 
ated on the Bayou Robert, in the Parish of Rapides, contain 


"ing four hundred arpens. The answer is made up of a general: 
denial and a plea of Prescription, &e. ah i 
- Judgment was rendered in the court below for the deta 


dant, from which the plaintiff appealed. ae 
It is shown by the evidence of the case, that the titleto the: 
land in dispute was confirmed to William Wiley, senior, who’ 


made claim to it before the Commissioners of the Land! Office! 


for the Western District of Louisiana (then 'Tetritory sof: 
Orleans). The certificate of confirmation was dated, the’ 
tenth of May, 1811, and is based on a requéte and ‘permission’ 
to settle, accorded by the proper authority of the Spanish 
government, to one Edmond or Edward McLaughlin.’ The 
claimant; in his notice to the commissioners, sets up titleiin 


authentic act. 


From this viniiéadan in relation to the different pretensions 
of the parties, it is evident that their several claims te theitis- 


puted premises rest as a’ first basis on McLaughlin’s ‘nequéte 


and permission to settle. If his claim and right liad not been 
transferred to Wiley, previous to the sale to the plaintiff, or if: 


ae oe a ae” el ee ee 
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is, whether the defendant has proven a sale by parole and civil code, e 
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 . ‘titles to land from one individual to another. a tee and claimant 
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the former, or those claiming under him, have notacquired Wxsrsrx Dist. 
title by prescription in virtue of the various conveyances nein. aal. 
under which the defendant now claims, the plaintiff must  sacxer 


recover. During the argument of the cause, we were inclined oem. 

to think thatthe defendant had exhibited title in himself 

and those from whom he claims, sufficient for the basis of the 

prescription of ten years. Since then, we have examined 

carefully the evidence in support of this title, and have come 

tothe conclusion that it not only forms a ground for prescrip- 

tion, but that it is legally valid according to the law in force 

at the time McLaughlin is alleged to have sold to Wiley. 

That a verbal sale of real property, accompanied by delivery 4 verbal sale, 
to, and long possession of the vendee was valid under the feliver af eed 
laws of Spain, has been already settled by this court in the or immoveable 
case of Sanchez vs. Gonzales, 11 Martin, 212: The same Propeny: and of 
point had been decided in the case of Phillips.vs. Andre, 2 continued | pos 
Martin, by the Superiox Court of the Territory of Orleans. vendee, was ve 


In the present instance nothing has been introduced to show jaws of Spain, 


‘ ich ’ ; ; and before the 
error in those decisions. The only question to be examined 70% tne 


delivery of the land now claimed from him to Wiley, from pried 


‘whom he derives title. The testimony of several witnesses 


establishes this fact ; and although the sale was not made 

directly to the original vendee in person, yet clearly through 

the agency of Alexander Fulton it ‘was done ; and this part is 

corroborated by the immediate occupancy and possession of 

the real purchaser. McLaughlin had acquired under the — 

Spanish government no absolute right. in the land on which 

he had requested and obtained the privilege of settling. His 

title was wholly imperfect, merely incipient ; and perhaps» In the confir- 

‘transfer of such a right might be legally:made with less tites ty “nt 

solemnity (as appears to have been practised by the inhabitants Pied Bo 5 

of the country) than was usual in the transfer of complete sioners, if the 
sale to the gran- 


~The certificate of the land commissioners confirms the tabliched tae 


‘claim in Wiley, on an allegation of sale from McLaughlin. a 
But unles'this sale be established, the confirmation. would fr of tnarako 


enure to the benefit of the person having the inchoate title pa aeern. 18 
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Wustsax Dist. (as settled by several decisions of this court.) In the Preseht 


ee. case, we are however of opinion, that it has been established, 


sacxer Admitting that it might legally be proven by parole, it ig 
woorss. contended on the part of the appellant, that the affidavitgof 


the defendant show the existence of a written act of sale 
which is not accounted for ; and that consequently he Was not 
authorised by law to iattodace inkeriek evident. In answer 
The affidavits 
made to obtain a t0 this objection against the introduction of at maint 
Saati ne Offered, it may suffice to say, that affidavits of parties 
part of the alle- suit to obtain a continuance, makes no part of the rh 


tions which 


form the contes- Which form a. contestatio litis ; and in relation thereto ought.not 6 
that ae to be ‘considered as changing the legality of evidence, Prope 
made in them of to be adduced. a) 


4 written title = The land now in contest was never in the actual and cor. 
ioalylie uo poreal possession of Wiley, McLaughlin’s immediate vendee, 
— 
being 


but as a part of a larger tract bought he had civil ve 
ion . 


aay with- which is sufficient to lay a foundation for prescript 
for ethan a species of possession has been uninterrupted, as appears by the 


the written evi- testimony of the cause, from 1808 ‘to 1827, the period when 


denee. 
the present action wasinstituted. It is true that this i 


lapse of time, according to our law of prescription, is | 


give right to the possessor, unless aided by a title t 


of property, and good faith. But both these requisites we 
believe are established by legal evidence. We do not take | 


into considération ‘the interruption attempted te be proved as 
a consequence of the small improvement made by the’ boy, 
Wade, which seems to have been placed in such a situation 


on the land, that no person except himself ever saw it, This 


was not stich an open adverse possession as should be allen 
to operate against that of the owner. 

From this view of the case it is seen that we adhere witha 
doctrine taught in that of Sanchez vs. Gonzales; the evidence 
of title in both being strengthened by long and Unione 


possession. 


It is, therefore, ozdered, adjudged and decreed} annie the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


HOWARD 03. THOMAS. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 


DISTRICT PRESIDING. 


Although a special mortgage be renounced, yet the vendor may exercise 
: his ptivilege by the executory process, when it appears by evidence, that 
~ he was to retain his general lien. 


When a deed of sale recites that certain notes or drafts have been given, 
‘and when paid, are to be in discharge or payment of the price of the 
‘object sold; in case of non-payment, the vendor can obtain his order of 
seizure and sale on the deed and vendor’s privilege, by showing that the 
notes or drafts remain unpaid. 


This is an injunction suit to stay proceedings of the defen- 
dant, by order of seizure and sale. 

On the’ day of May, 1829, Major Thomas:sold to the 
defendant a tract of land in the parish of Rapides, for seventeen 
hundred and fifty dollars, with ten per centum interest from the 
first of March, 1828, until paid, The defendant and one A. 


- Holmes, gave their two promissory notes for five hundred and 


eighty-three dollars and thirty three cents each, payable in 
one and two years, with interest from the first of March, 1829; 
and also a draft on William Bullitt, of New-Orleans, for seven 
hundred and fifty dollars (including one hundred and seventy- 
five dollars interest which had accrued on the whole amount 
up to March Ist, 1829.) The notes were endorsed. by Leroy 
Stafford, and both them and the draft referred to ang. specified 


inthe act of sale. According to the evidence, the personal 


surety or endorser on the note, was given in consideration 
of the defendant’s not reserving a special mortgage on the 
land, so that he (the plaintiff) might mortgage it to the bank 
to obtain a loan on a long credit. The act of sale specified 
nomortgage. But Major Thomas obtained an order of seizure 
and sale for a balance due on the draft, of two hundred and 
eight dollars, and the amount of the first note for five hundred 
and eighty-three dollars and thirty-three cents. Against these 
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proceedings Howard obtained an injunction. He urged there 
===» Was no privilege or mortgage retained toauthorise them, _ 


Winn, for the plaintiff and appellant, argued : 
1. That the bill of exchange does not correspond with 
one set out in the mortgage ; which was first drawn and made 
payable to John C. Pryor & Co., and by them endorsed t 
defendant, who obtained an pt of seizure and sale ‘ 
without any other proof of the transfer than his 
statement. prey 
2. The transfer was a matter en pais which could : “i be 
proved to the judge at Chambers. 10 Martin, 222. 
3. The defendant in his petition for an order of seizure a nd 
sale does not allege that the bill was protested, or that Ho va 
was notified of its non-payment: Without such alle " ic 
and proof, Thomas could not have recovered payment in{ 
via ordinaria. a fortiori ; without such allegation he could x 
resort to the via executiva. wal 
4, The bill of fn shi was received by Thomas on. r 
condition that “if paid,” to be a discharge: consequen 
Howard is discharged by the failure of Thomas to notify | 
of non-payment, and cannot be compelled to pay it even in 
ordinary action. The receipt of a bill of exchange in paymeéi 
extinguishes the vendor’s privilege on the thing sold. $ 
Martin, N.S. 636. 2 
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Thomas, in propria persona, for the defence : ois. 

1. Insisted that the orderof seizure and sale obtained by his 
in this case, was founded on the act of sale ; and on the notes 
of Howard and Holmes; but not on de. drat of James E. 
Howard. hee 
_ 2. These being the grounds’ upon which the rodilage 
were instituted, the principles decided in the case of ‘Henryys. 
Wray, 10 Martin, 222, cannot apply to the endorsement of 


Stafford, as the authentic act furnished yee of the endorses Hf 


inent. 
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OF THE STATE OF LOUISIANA. : 10 


§. The act of sale does not reserve a special mortgage:on W2*t=e™ Disr. 
the land sold; yet the vendor’s privilege'is not relinquished, Pees ssocal 
which is sufficient to support an order of seizure and sale. - — 

_ Martin, J. delivered the opinion of the court. 
The plaintiff states that he and one Holmes, in 1829, pur- 
chased from the defendant ‘a tract of land for seventeen 


hundred and fifty dollars, with interest at ten per centum from 


the first of March, 1828; and gave in payment a bill of 


exchange on William Bullitt, of New-Orleans, for seven 
hundred and fifty-eight dollars and sixty-seven cents, (of 
which one hundred and:seventy-five dollars were for interest 
on the whole amount up to March Ist, 1829,) and two promis- 
sory notes payable to Leroy Stafford, and by him endorsed for 
five hundred and eighty-three dollars and thirty-three cents 
each, ‘payable on the first of March, 1830 and 1831, with 
interest from the first of March, 1829. No special mortgage 
was retained by the defendant for the purchase money: But 


_ on the contrary,the deed expresses the facts as above set forth, 


and declares that the payment of eleven hundred and sixty-six 
dollars and sixty-seven cents, and interest, is secured by the 


two notes aforesaid. That the plaintiff thinking it might be Alenia 


expedient and necessary to mortgage the land, proposed to cial m 


the defendant to forbear retaining any privilege or mortgage, at ee wae 


and to be'satisfied with personal security, to which the latter ™Y,cxercise his 


~ : ; privilege by the 

assented ; and the plaintiff accordingly gave Bullitt and ey 
Stafford as his sureties: Notwithstanding whith, the said pears by ewe 
at he 


defendant has sued out a writ of seizure and sale, and’ his ae St hie 
petition’ does not .allege any notice to the plaintiff of the: general lien. 
dishonor of the bill; and he claims’ the sale of the land for 


| the payment of seven hundred and ninety-one dollars: and 
sixty-seven cents;*with interest from March Ist, 1829, i.e. for 
* five hundred and eighty-three dollars and thirty-three cents, 


besides interest on the first note, and the balance of said sum 
of seven hundred and ninety-one dollars and sixty-seven cents, 
on account of the bill aforesaid, with interest, The petition 
concludes by a prayer for a writ to enjoin this sale, which 


“accordingly issued. 
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‘Omubes tee The defendant pleaded the general issue, and in 
=== interrogatories, put to him by the plaintiff, that Hering otha 
mowsx> he contracted with the plaintiff and Holmes for the sale of the 
Taomas. land for seventeen hundred and fifty dollars, payable in’ cash 
or in three payments, adding interest at ten’ per cen 
the first of March. That the vendees were put in pos 
and made a crop in 1828; that the title was not given tillisom 
time in 1829. ‘That previous thereto, the plaintiff mentiong 
his desire of making the first payment with the accrued interes, 
by a draft, negotiating a loan in bank and paying the twolag 
. instalments, asked the defendant to facilitate this operation: 
and the latter agreed to give the title without reserving dip 
- special mortgage, provided, satisfactory security was , 
and the tenor of the agreement expressed in the deed: so that ~ 
he might retain the legal privilege of a vendor. With thie — 
the plaintiff was perfectly satisfied, and so was the defendig 
with the security given. The deed was accordingly so drawn 
and executed; the defendant never intending to divest himecf 
of his legal privilege as vendor. ‘The two notes were 
by Stafford to induce the defendant not to Pater a Sf 
mortgage. yD. 

The injunction was dissolved, and the plaintiff sid 

On the trial the plaintiff gave in evidence the notes and 
draft annexed to the petition for an order of seizure and'sdle, 

The defendant gave in evidence the sale of the Tandle: and 
the draft. and notes given by the vendees. 

The appellant’s counsel has contended that the defendant's 
privilege was dissolved by his receipt of the draft and notesia. 
payment,.and relied on the case of 2bat vs. Syndies' of am, 
et als. 6 Martin, N’. S. 636. 

The deed shows that for the first instalment, on Bi a 
failure of payment is the ground of the order of seizure, the 
plaintiffs gave their draft, which is in the words of the deed, 
“when paid will be in full,” &c. It is, therefore, clear that 

- until the draft was paid, the defendant was the creditorofhis | 
vendees for the price or consideration of the sale, and ifsoyhe: ~ | 
was, therefore, a fair legal creditor. * 
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- the judge. at his chambers had neither the authority nor the 
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_ It has been urged on the authority of the case of Wray. vs. ae Der 


Bury, 10 Martin, 222, that the, order.of seizure and sale 
issued improperly, as the draft. wasnot an authentic act, and 





means of testing its genuineness. It has already been noticed 


: that by the very words of the deed the draft Was. not a 


ent until its amount.was actually received. Until then 

he consideration of the sale or price of the land was due. on 
he authentic act of sale, the production of which established whena deed 
the existence and amount of the debts. The negative fact, of sale recites 
the non-payment of it, was like in all similar cases, to be cs deste tame 
established by the creditor’s oath. weapons 
, It is futther urged, that the petition ought to. ‘have alleged ~ ar 


| anotice to the plaintiff of the dishonor of the draft. Nothing the price of the 


but the payment of the draft could affect the defendant’s racist poset Ry 


vendor 
claim ; because till then the deed said the price of the sale sami his 


remained due. If through the defendant’s laches the plaintiff a ra pag 


received any injury, the latteris certainly entitled to remune- deed and ven- 
ration. This he may demand by a separate action; and se doing tet 


_ perhaps he might have pleaded it in the present case: but as the notes or 
- he has not done so, we need not examine the question, unpeid. — 


It is, therefore, ordered, adjudged and decreed, that’ the 
judgment of the District Court be affirmed, with costs, 


Sa HALL v8. MULHOLLAND. 
. APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ——— ' 


‘According to the 312th article of the Code of Practice, three judicial days 
’ must elapse and intervene between taking judgment by default and 
__ making it final, or the judgment will be reversed and set aside. 


“The question involved..in Gin case, relates, to dhe: final 
judgment rendered. The defendant and appellant. insists 
that three judicial days did not intervene between the. judg- 
ment by default and the final. judgment. 

15 
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On the seventeenth.of August, 1880, the plaintiff filed his pal 
—— = petition in the Probate Court claiming from Charles. 4 


land, executor of his father, the proceeds: of sales..of. sey 
horses, amounting to seven hundred and fifty. dollars, whic} 
he alleges the executor refuses.to pay over to him, . me 3 

On the fourth of January, 1831, judgment by default - 
taken against the defendant. The court met.on the: fifth, 
and adjourned.over. to the February. term, 1831. & : 
seventh of February, 1831, the court met pursuant to.adjonm. 
ment, and rendered final judgment in this cause. ts ig 





Winn, for plaintif nate the affirmance of the j 
the Probate Court, which was Peopay rendered. in: pron 


the plaintiff. ej qe 


pi 

Boyce, for the defendant, contended : ' bial 

1. That three judicial days must elapse after judgment by 
default, before it. can be made final. In this instance pa 
one judicial day intervened, so that the judgment is not legal, 
and ought to be set aside. Code of Practice, article br 

2. When the default is taken, the issue is joined tacit 
and all proceedings after issue joined myst be with 
of the court. Ibid, articles 360, 420. 

3. But defendant,:within three days, can have re default 
set aside, with leave of court; so that the code contemplates 
judicial or court days. 


Porter, J. delivered the opinion of the court. 

The record shows that three judicial days did not elapse in 
this case between rendering judgment by default and.enter- 
ing up final judgment. The defendant and appellant agsigns 


. it for error, and has prayed the judgment may be reversed. 


The appellee has drawn our attention to the difference i in the 
phraseology of the articles of the Code of Practice, in r 


_ tonew trials and rehearings by the Supreme Court, an that 


respecting judgments by default. In the former the terms 
“three judicial days” are used. In the latter, “three days,” 
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omitting the word “judicial,” is the time assigned after bias srage a 
default to make the judgment final. © Biren iron 
Notwithstanding the support which the appellee’s case nowy aa 
fairly derives from the difference in the language used in mayan suc- 
to matters nearly similar, we still think the judgment | 
was erroneoysly given below. The ahswer could not be filed Pyne 
until the judgment by default was set aside, and that could of py of 
fiot be done but in open court. | ‘The law surely did not con- Cte? “ites 
template that a judgment by default for not answering, and er om 
an answer, should stand at one and the same time on the tween taking 
records of the court. The 314th article of the Code of Practice om porches bi 
speaks'of the judgment’ by default being set aside, and ‘con. it Snal, or ihe 
templates it to'be done before the answer canbe putin. reversed and set 


It- is, therefore, edited ditjodgsd al decreed, that the 
judgment of the Probate Court be annulled, avoided and 
reversed: And it is further ordered and decreed, that this 
cause be remanded, to be proceeded in according.to law, the 
appellees paying the costs of this appeal. . 


HOWARD ET ALS. v8. HAVARD’S SUCCESSION. 
} 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


Three judicial days must elapse and intervene between the day of taking 
_judgment by default and that of making it final. 


- Porter, J. delivered the opinion of the court. 


. This case stands inthe same situation, and presents the 
same facts as that just decided of Hall vs. pean ing s4 
It must receive the same judgment. 


The cause reversed and remanded to. be proceeded ‘in 
according to law, the appellee paying costs of this appeal. 
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Wesrean Dist ry 2 ol 
Ocseber, 3831. BACH vs. HALL. . 
— ST rc 
' — APPEAL FROM THE COURT OF THE SIXTH JUDICIAL pistRicr, THES ¥ 
HALL. OF THE FIFTH PRESIDING. si : pl 
If a party is required to answer interrogatories, and state nad he had ¢ 
not contracted to sell the property claimed, to the defendant, a oe d 
answers in the negative, his answers cannot be disregarded ; 2 wi 
facts disclosed in them, show there wos such a contract as the « fe 
sng bn 
When the plaintiff is interrogated to declare whether certain slaves ol im 7 to 
by him, had not been sold by him to the defendant, and he denies 4 bj 
"answers cannot be-allowed to be disproved by witnesses: it wo i 
establishing the sale by parole testimony, which is ae eee by thes bul? ca 
This suit is brought for the recovery of three negroes, which ’ 
the plaintiff alleges he purchased at sheriff’s sale, but ¥ 
taken into possession and detained by the defendant, | 
refuses to deliver them up. He prays for the delivery of * 
slaves and fifty dollars for their hire. - 
At October term, 1829, the death of the defendant wa 8 
suggested and the suit revived against .C. Mulholland, his. wi 
executor. ae fre 
The executor pleads a general denial : and averred that the * 
plaintiff sold the negroes to Hall, and received one bale of th 
cotton in payment, and that he, as executor, is ready to pay. TR 
the balance whenever it may be demanded. : 
The executor propounded interrogatories to the plaintiff . 
requiring ‘him to explain and to state if he did not sell'the bs 
‘slaves to Hall, &c. His answers are stated in the opinion of P 
the court. The defendant excepted peremptorily to " 
; ‘action, that it is a possessory one, and according to the | 
plaintiff's admissions, the defendant has been in possession of y 
the negroes for more than twelve months prior to the com- . 
mencement of this suit. 
The plaintiff replied that it was a petitory action, ad tha 


the title is directly at issue. 
Theré was a verdict and judgment for the plaintiff, &e. f 
The plaintiff produced the sale and deed of the sheriff to him, 
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OF THE STATE OF LOUISIANA. 


mF of the negroes for forty-five dollars. His answer to inter- 
j rogatories explained the deféndant’s possession. 


The defendant offered parole evidence to. contradict the 
plaintiff's answers to interrogatories, which was objected and 
excepted to on the ground that it went to prove a stl to the 
slaves by parole. 


” Flint, for the plaintiff. 

1. In this case the plaintiff has-been interrogated on oath 
tomake out a sale and title to slaves or immoveable property 
by his confessions. 

2. He denies the sale or alienation, and_parole, testimony 
cannot be administered, or admitted to contradict his answer, 
and make vut the sale and title to the property in dispute. 


Barry, for defendant. 

1. The plaintiff's answers to the interrogatories ieidenie. 
makes a sale. He confesses the price, the thing and consent 
given. The time for payment is the “terme de payement,” 
which does not refer to the essence of the contract. It differs 
from a condition in this: The purchaser in the former is 
debtor from the date of the contract; in the latter not until 
the happening of the condition. . Louisiana Code, article 2414, 

2. He makes a sale clearly the “le pacte commissoir.” The 
Roman law resolved this contract, ipso facto, by non-payment, 
at the time agreed on. The French jurisprydence. requires 
the sale to be. rescinded before the vendor, can recover. 
Pothier Contrat de Vente, numbers 458-9. Louisiana Code; 
articles 1907-8. 

$. The plaintiff confesses the delivery to defendant three 
years ago. The confession of sale and delivery of the slaves 
is good against the vendor. Louisiana Code, article 2255. 


Winn, on the same side. , 

1. The court a quo improperly rejected parole evidence to 
disprove the plaintiff’s answers to interrogatories. If the 
plaintiff has sworn falsely, and the defendant can prove it by 


117 
wales Drer. 
October, 1831. 


v8. 
HALL, 








118 


Waerens Dist. 
October, 1831. 
= 
Bach 
vs. 


HALL, 





CASES IN THE SUPREME ‘COURT 
two witnesses the ahswers are disproved and the interop, 


tories should be taken pro ¢onfesso. © ~ sa 
2. False answers should be taken and ‘held: for nought, jf 


the plaintiff had not answered, itis clear the interrogatories 
would be taken as confessed——< fortiori if his answersian 
false and can be so shown by legal proof. ee 





a iy ; 
Porter, J. delivered the opinion of the court. ge 


The plaintiff claims three slaves which he avers site 
property, and alleges that the defendant has got them int 









‘Atty, 


his possession, and refuses to deliver them up. The 
is composed of a general denial, and an averment tha 
plaintiff sold and delivered to the defendant’s testator ft 
life time, the property mentioned in the petition ; and 
that the plaintiff received one bale of cotton in part paym yi 
of the purchase money. The cause was submitted to aj 
who found a verdict in favor of the petitioner for the 
and in ‘favor of the defendant for the value of the tai of 
cotton. ‘There was judgment accordingly, notwi ’ 
an attempt to obtain a néw trial, and the defendant a) 

The following interrogatories were submitted 'to ‘e 
plaintiff: . 04 

1. Did you not ¢ell the ‘slaves mentioned in your 


to John Hall,'and give‘him possession of the same’? 2, Did | 


he not give you one'baleé of cotton in part payment ‘of the 
price of them’? Did you not leave these ‘imatters onde to 
arbitration : who were the arbitrators ? 

The plaintiff answered to the first, “that .e did not sell to 
John Hall the slaves Peter, Mary, and ‘her child; butithit 
three years ago the said Hall wishing to buy of him ‘the 
said slaves, and alleging that he could, at the expiration 
of the first of the above three mentioned years, pay the price 
demanded for them; it was agreed between the parties, 
that the said slaves, though owned by plaintiff, should remain 
in possession, and at the service of John Hall until the expi- 
ration of the year aforesaid; and should then the said Hall 
pay the price agreed upon for the said-slaves, that the said 
Bach should divest himself of his title to the said slaves, and 
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c ; sel) them to said Hall. At the. expiration of the said year Wsersnn Dus. 


could: not or would not pay an agree upon: ; and no,sale. of Caey 18 


the slaves took place.” — 
To the second imtertogatory, he answered “that the-baleof sau. 
cotten was given to deponent in part payment of the hire of 
said slaves, should not, the sale of them take place at the time 
agreed upon for the purchase and payment of the said slaves, 
should the said. Hall pay for and purchase the: said: slaves 
at the period. agreed on, and fixed by the petitioner.” 
To the third, he answered “that these matters were left io the 
arbitration of James D. Spurlock and John D. Pryor, and that 
the defendant never did comply with the award given.” ws 
. It has been contended on, the part-of the appellant that the ,NitePte an 
cout, not. the plaintiff, are .to judge whether. there. wag, a wer a 
sale or not, and that therefore that part of the answer which whether he had 
denies there was a sale, must. be disregarded. This is true, Do °ontracted to 


claimed to the 
if the circumstances declared show that there was in fact peor legion: 


- such a contract. But the evidence proves that no sale took he answers in 


place. The plaintiff denies it, and states facts going clearly inrvers pe 


to establish, not. an absolute sale, but a promise to sell, on be vote. as ans 


condition the deceased paid the price at a certain time. He ope in 
accounts for the possession, by swearing that the slaves were yar vsan «cc: 


i ok ie tie ‘ tract as the de- 
placed with the testator on hire, in case he should not be able (5. * aieaie. 


_ to.purchase. them. 


«The defendant attempted: to disprove. the truth of these When the 


_ answers to the intertogatories, and the refusal of the court to Pswer it inter- 


permit him to do so, forms the ground of a bill of éxeeptions, clare age 


which, appears‘on. record. We, think the judge did not.err. claimed by him, 
The law. declares the.verbal sale of. slaves.to be, void, unless '4 Man te 
acknowledged by.the vendor in bis answer.to.interrogatories ; the defendant, 


and he denies it, 


and in addition requizes..the sale.should. have. been, accom- his answers can- 
panied by delivery. In this case the person alleged to have 1." °° cour: 


, ed by witnesses: 
sold, does not confess, but on the contrary, denies he made ¢4 by wi — 


such a contract. ‘To permit the answer to be disproved by tablishing the 


two witnesses, would be establishing the sale by parole evi- pe Mh ns 


|. dénce, for without the testimony of these witnesses, no sale is prohibited by 


could be shown. If the principle contended for were sound: 
the prohibition in the code would be a dead letter. It could 
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2 amg be evaded in every case by putting internogatories, and. wht, ( 
Bc ccmbd. 0 they were negatived, verbal proof which:the law for purpos oe j 
= of policy. has excluded, would come. .in.»\:A constr ction ; 
v8. leading. to. such consequences cannot be adopted..It would | 
nOWEES. be permitting. that to be done indirectly, which the law would F 
. not permit to be done directly. If the plaintiff has, ' t 
the truth, the courts of criminal jurisdiction are open f P 
prosecution and. punishment. But whether he has or. t 
rules in relation to this contract have been too rigidly, P 
the legislature to permit any inkcinigement of them in ae 
the civil rights of the parties. nie i 
, Bcd s 
It is, daantoan, ordered, adjudged, and deoreed,is $i 
judgment of the District Court: be affirmed, with: costs. d id h 
é + i Ww 
ne 0 
a. ci 
we UE Bi 
BRONAUGH ET ALS. vs. BOWLES. ac ay 
a 4 play m 
APPEAL FROM THE.COURT OF THE SIXTH DISTRICT, THE suD@E or ” Fad hi 
SEVENTH PRESIDING. : i th 
If answers to interrogatories are presented to be filed after the al 
commenced, the adverse party may have time allowed to except al 
to them, by a continuance or postponement of the cause; but no he 
object to filing them. , re Roa 
Where one of several heirs appoints another of)the heirs as agent to\sll ‘} @ 
and dispose of the joint property and pay over the portion coming to'the ti 
heir who constitutes him her agent, she can sue him in the District Cou a 
and compel him torender.an account of hisagency. = Sh 4 
This suit is brought by Apphia Bronaugh, assisted by her ; 
husband, against Mathew J. Bowles, to compel, him, to 
account and pay over as agent and attomey in fact of s re 
heirs to an estate (her and him both being heirs) the 1 y 
' coming to her, which she alleges he refuses to do. | ti 
In 1821, Robert Jones died, having devised his estate. 0 0 
Thomas H. Bowles, Robert I. Bowles, Mathew I. Bowles, 
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OF THE STATE OF LOUISIANA, 


(the defendant,) Mathew Jones, Eliza Jones and Apphia 
Jones, now Apphia Bronaugh, the petitioner. - The heirs 

inted the defendant (one of their number) to go to Ten- 
‘nessee and North Carolina and ‘sell the property of the dece- 


dent for cash or negroes, and particularlyone moiety of a 


tract of one thousand and twenty-eight acres, and the whole 
of three hundred and twenty acres in Tennessee, and account 
to the plaintiff and the other heirs for the proceeds. 

© The. petitioner alleges she has sustained damages to the 


_ amount of one thousand dollars by the conduct of her agent 


in refusing to account and pay over the property sold by him. 
She prays that he may be required to pay over to her the one- 
sixth part of all the lands and other property disposed of by 
him, belonging to the estate of the decedent. Interrogatories 
were propounded to the defendant, requiring him to state on 
oath what property, to what amount, and in what manner he 
had received it on payment, exchange or barter for the lega- 
cies or portions coming to each of the heirs. 

The defendant set out a long account of his agency, and 
avowed his readiness to settle and pay over any balance that 


might be due ; but was not bound to do so to one of them ;. he 


had a right toa partition and settlement with all of them, as 
the sales had been in part for negroes, horses, money, &c. ; 


and that as one of the heirs, he was not bound to surrender 


any of the effects unless demanded of him in partition, which 
he is ready to make. 

He propounded interrogatories for the plaintiff to state, on 
oath, if she had not signed an act ratifying ‘his agency rela- 
tive to the sale of a particular tract of land, and of a negro, 
and that she accepted a surrender of his agency. 

Several amended petitions, answers and interrogatories 
were filed, going more in detail of the transactions between 
the parties. 

The defendant offered to file bis answers to certain inter- 
rogatories after the petition was read and jury sworn, which 
was objected and excepted to as coming too late, not giving 
time to examine them or except to them, but taking the 
opposite party by surprise. 

16 


121 


Western Dist. 
October, 1831. 
—_—_——-_ 
BRONAUGH 
EY als. 
v8. 
BOWLES. 








122. 





CASES IN THE SUPREME COURT 


Wastmus Disr. 2. That they were written by one of the counsel of the 


October, 1831. 


eee 
BRONAUGHE 


ET aris. 
08. 
BOWLES. 


defendant, and sworn to before the other, who had retained 
them in his possession without filing them: pace 
mitted to be filed under certain restrictions. i 
The cause was tried at the April term, 1830. The plainigg 
had a verdict and judgment for one thousand eal Se 
: ‘a 
Rost, for the plaintiffs. me 
1. We show by the testimony, that Mrs. Bronaugh is 
entitled to one-sixth of Robert Jones’s estate as his heir, -which 
amounts to eight hundred and sixty dollars and stayin 
cents. Pa ge 
2. We show also that as heir of Thomas Jones*s: estate, 
she is entitled to one-fifth, amounting to two hundred and 
seventy-four dollars, which added to the other, makes’ ong 
thousand one hundred and thirty-four dollars and sixty.six 
cents, and which is yet in the hands of the defendant ‘as the 
plaintiffs’ agent. He has refused to account and pay itor 
This sum we have a right to recover from the datenda' 


ae 
a 


Winn, on the same side. 

1. The plaintiffs have a right to recover of the sctondh 
the amount that shall appear due and in his hands. = 

2. He received the money of the plaintiffs, and has never 
paid it over ; therefore the jury correetly found the sum due. 


Boyce and Scott, for the defendant, contended : 

t. That as he was sued for acts done by him undera 
power of attorney from his co-heirs, in relation to property 
inherited by them, and yet held in common wre all, 
(himself included,) the action should have been one 
tition, and commenced in the Probate Court. cot 
Practice, article 924, number 14, 1021. 

2. The plaintiff has no right to recover an aided 
portion of the common property, or the value of it, from her 
co-heir, in this form of action, before the ordinary tribunal. 

3. The plaintiff signed a private instrument, ratifying the 
acts of the defendant—giving credit for certain sums, for 
which he now claims an allowance, and they cannot contra- 
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OF THE STATE OF LOUISIANA. 


dict that act-on the ground that it was the intention of the 
parties further to acknowledge before a notary. It is good as 
a private act. Louistana Code, article 2232. Nor can it be 
impeached, because all the parties mentioned in it, having ~ 
similar interests, did not sign it. 8 Touillier, page 516, article 
$47, number 300. 

_ 4 Those who did not sign the act, had in fact conveyed 
their interest to the defendant, so that in fact all the parties in 
interest did sign this act. 

5. Although the plaintiff in her answer to interrogatories, 
says she did not read the act, and did not then know that it 
contained matter to which she now objects, yet her husband 
read and knew its contents, so that her objection is not enti- 
tled to any weight, as it is contradicted by the presumptions 
arising from the circumstances of the case. See 8 Touwillier, 
page 407, number 275. . 

6. The defendant is entitled to credit for that portion of the 
property which he gave to pay the debts against the succession 
of the testator Jones—having an interest in discharging them. 
Louisiana Code, article 2157. 

7. He is also to be credited for the balance due Mathew 
Jones, under the will of Robert Jones, as an annuity; and 
this balance ought to bear interest. Civil Code, page ‘238, 
article 141. 


Mathews, J. delivered the opinion of the court. 
In this suit the wife, assisted by her husband, claims 


| asheir and legatee of Robert Jones, her uncle, one-sixth part 


of the proceeds of property sold by the defendant under autho- 
tity and power granted to him by the legatees and heirs of 
the succession of said Robert, being a part of said succession. 
The action is brought to compel the attorney in fact to 
account and pay over to the plaintiff her proportion of. the 


_ funds which may appear to be in his hands. 


~The cause was submitted toa jury im the court below, whe 
found a verdict in her favor for one thousand and four dollars, 
and judgment being thereon rendered, the defendant appealed. 
Interrogatories were put to the defendant, and tis answers 


were objected to by the-counsel for the plaintiff as having 
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Wxsrsax Disr. heen offered too late. The judgment from which this 
Gober, 1991- is taken, was rendered on a second trial of’ the cause in the. 
ae oo court below. The answers were brought into court after the” 
we. ~—=scommencement of the trial in the first instance, and received, | 
nowtEs. to which an exception was taken. We are of opinion that | 
Esegrone in. in- they were properly admitted. If the plaintiffs had objections 
sented to be to make to them, the cause should perhaps have been ¢ con- 
fied after the tinued at his instance for that purpose. But no é 


—, sey seem to have been taken to their pertinency at that time, 


have time allow- and none during the interval between the first and’sécond 


Sbiect “4 on trial ; and in the last they were clearly good evidence;'what. 


pba ene apae might have been the consequence of their late production 


of the cause; but in the first. wa 


obj 
a ite hen The counsel for the defendant seems to rely much on an 


instrument attempted to be passed before the parish judge of 


Rapides, purporting to be a final settlement of accounts: 
between his client and all his constituents in the power 


granted him to dispose of that part of the testator’s 
the proceeds of which he is now called on to account for 
That act was never fully completed by the signatures of 
the parties; and if it had been complete it would stil! haye 
remained subject to revision on account of errors. 4 
The accounts of the agent are open to settlement in the 
Where one of Present action, so far as they affect the interests and claimof 


several heirs ap- the plaintiffs ; and having relation to his acts as attorney for 


ag ange the heirs and legatees of full age, who had a right to appoint 
a sel and him; and to whom he must give an account of his acts 


joint property Such an account is properly required of him, before the tribu. 


and pay over the 


portion coming nal of. ordinary jurisdiction. This observation is a sufficient 
to the heir ¥hO answer to the defendant’s ples to the juriediction of - 
her agent, she District Court. 

in the | District The case offers no other questions of law or vou 
el him to ren- Worthy of notice in ascertaining the rights of the parties; 
othisagensy. 2nd from a full examination of the accounts and testimony 
adduced, we are of opinion that the verdict and judgmient of 


.the court below has done justice to the parties litigant. - 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 
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THOMAS ET ALS. v8. DIXON 


TEAL FROM THE COURT OF THE SIXTH DistRICT, THE JUDGE OF THE. 
FIFTH PRESIDING. % 


An attachment will not lie against property in the parish of Rapides, pron 
the defendant resides, and personal service of a citation is made on him 

_ in another parish, although the affidavit states he is about permanently to 
‘leave the state. 

The defendant residing in one parish, the District Court of another juris- 
diction cannot take cognizance of a suit against him. Jurisdiction is 
_ denied to all courts but those of the defendant’s domicil; unless expressly 
given by the Code. 


This suit commenced by attachment. The plaintiffs claim 
a balance of one thousand six hundred dollars, due on the 
purchase of a tract of land in the parish of Rapides, which 
was purchased by the defendant at the sale of the succession 
of William Waters, in 1825. The plaintiff, since the sale, 
purchased the debt at sheriff's sale, under two executions 
against the widow and heirs of Waters’s estate. The plaintiffs 
obtained an attachment in the parish of Rapides, on the 
ground that Dixon, who resides in New-Orleans, was about 
permanently to leave the state, not to return. They pray 
for an attachment against all his property, | debts, eredits and 
effects, and that sufficient property may be sold to satisfy 
their demand. 

On the trial an attorney was appointed to represent. Dixon 
as an absent defendant, who filed exceptions to the action 
and declined answering : 

“1. Because the facts set forth in the — and affidavit 
are not according to law. 

2. The defendant is now, and has been for some time past, 
a resident of the parish of New-Orleans, and tha process 
thould follow the domicil of the defendant. 

3. No copy of the petition has been served on the attorney 
of the defendant as the law requires. 

He prays that the attachment be dissolved and the suit 
dismissed at the plaintiffs’ cost. 
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Wasreax Dist. ‘There was judgment for the defendant accordingly, 


October, 1831. 


———————_{&_{_—a—— 


It was proved that the defendant had resided in New 


Tuomas eT 418. Orleans for the last five years. The plaintiffs in fact allege 


sete. 


in their replication to the exceptions, that personal service 6fq 


citation-was made on the defendant in New-Orleans, | ~ 


Thomas, for the plaintiffs. 

1. This case went off in the court below on a plea to the 
jurisdiction—the defendant claiming his domicil in Nev. 
Orleans. 

®. ‘The appellants contend that the allegation on which 
their attachment is founded, is that the defendant was about 
permanently to depart from the state ; and that unless this 
allegation be‘ disproved (but which is not at issue in the 
exceptions) the defendant has no right to come in as in onli 


nary suits, and plead an exception. Code of Practice, art. 258, 


Barry, for the defendant. 3 


1. The attachment suit in this case cannot be 
because the process should follow the domicil of the defen. 
dant, who was a resident of New-Orleans. Code of ini 
articles 162, 167. 

2. Because there is no authority to issue a Citation ra 
another parish, except in the cases provided for by lay. 
Code of Practice, articles 163—6. 


$. The plaintiffs have not brought their case within either 
- of the provisions of the law above cited, and consequently the 


attachment must be dismissed. 


Martin, J. delivered the opinion of the court. 

This is a suit by attachment. The plaintiffs having made 
oath that the defendant, who resides in New-Orleans, is 
indebted to them ; and they are informed that he is about to 
leave the state before judgment may be obtained or executéd 
against him in the ordinary course of legal proceedings. 

A citation issued, directed to the sheriff of the parish of 
New-Orleans, who returned it duly served, and a writ of 
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attachment issued to the sheriff of the parish of Rapides, who Weta» Dur: 
seized thereon a tract of land of the defendant in this parish. Bc ed 
_ The court sustained a plea in abatement, that the defen- ™#°™4® 3¥ 415. 
dant was suable in the parish of New-Orleans, in which he mixer. 
had his domicil. The sujt was dismissed, and the plaintiffs 
ealed. 
The appellants’ counsel has contended that the defendant 


was only entitled to have the attachment dissolved by dis- 


proving facts alleged in the petition, and has relied on the 

Code of Practice, article 258. pa 
The defendant residing in New-Orleans, the court of the ment will notlie 

Sixth District had no jurisdiction of a suit against him. grep aap 

“District and Parish Courts have no jurisdiction where Sas when 

actions are brought against persons residing in the state out pe and per- - 


of the limits of their respective jurisdictions, except in cases aS 


‘expressed i in this code.” Code of Practice, article 129. And pre pcr in 


ish, 
the appellants do not pretend that this is one so expressed. although the af 
They have contended that the present case is taken out of AU". is ime 
the general rule, by a very strong implication. That the permanently to 


defendant had no property that could. be attached out of the The defendant 
residing in one 


parish of Rapides, and the courts in New-Orleans could not parish, the Dis- 
direct their writs to the sheriff of the former parish. This is Tict, Court | of 

other jurisdic- 
no answer to the objection that the jurisdiction is denied to a eannot take 


all courts but those of the defendant’s domicil, unless when sata suit — 


expressly given by the code. = itn o 
The appellants have shown that in their opinion, the courts courts but Bar 
of New-Orleans may issue writs to the sheriff of the parish of dant’s domicil 
Rapides, since in the present case they took out a writ from ae <a 
the court of the Sixth District, directed to the sheriff of the °ode. 
parish of New-Orleans. 
Saving, therefore, the question whether process of attach- 
ment may issue to sheriffs out of the district of the court which 
issues them, to be determined, when it shall properly come 
befgre us, we think the district judge did not err in sustaining 


the plea in abatement, and dismissing the suit. 


_ It js, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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COMPTON vs. MATHEWS.* > 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE or tne: a 


_ FIFTH PRESIDING. ise bite: 


The ‘vendee of one of several co-proprietors of a tract of land 
whom a partition has taken place, cannot in case of eviction, demand 
from a vendee of another of the co-proprietors a portion of the land tela 
to him. His remedy is by action of warranty against his vendor. 

A joint heir or joint proprietor or co-parcenor can sue and mainiai ap : 


tory action against a mere possessor without title for the whole 1 
sca. 
Manta 





suceession or property. 
When the existence of an instrument is admitted by the exe 
appears from the record, and its loss proved by the oath of the pa 
corroborated by circumstantial proof, parole tentimeny of its cnt 
may be given. — ; 
A map or plat, on which the division lines of several co-proprietors fe 
tract of land are traced out and laid down, forms a complete partition of 
the joint property, as if each line-had been actually run and ~ 
the surveyor. hy 


Partitions may be made either really or intellectually ; and an inte 
division may not eae be made of _— and rena but also of corporeal 


objects. . ee 


etek: 


The plaintiff, L. B. Compton,’ instituted his | petitory action 
in the District Court for parish of Rapides, in 1820, to 
from the defendant a part of a tract of land containing one 
thousand five hundred arpens, lying on Bayou Beeuf at ‘the 
Biloxi Indian Village, which he alleges is in possession of and 
claimed by the defendant. 

The defendant pleads a general denial; and. alleges the 
parties own land adjoining each other, their titles being 
derived from the same source ; that his is the oldest, and j ex 
him a right to hold and possess thirty-two and a half arpens 
front on Bayou Beuf with the depth of one league. T 
the plaintiff has already moved his fence two or more actes 


* Judge Mathews atg the defendant, did not sit in this cause. It was tried 
before judges Martin and Porter. 
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land actually occupied by the plaintiff, and to be quieted in his 
ion to his entire tract of thirty-two and a half arpens 


front, &c. He also pleads the. prescription of ten and-twenty 


The land:in dispute is part of a large tract, purchased in 


1802, of the Choctaw, Biloxi and Pascagoula Indians, by A. 
Fulton and William Miller, containing forty-six thousand eight 
hundred arpens, Miller and Fulton conveyed one-third, or 
fifteen thousand six hundred arpens of this purchase, to D. 
Clark, and took Levi Wells in as a partner for the remaining 
two-thirds, which gave him two-ninths of the whole tract. 


The parties made a partition among themselves according to 


théir respective portions, beginning at the mouth of Bayou 
Claire, a point certain, and running down Bayou Beeuf, on 
both sides, to include the forty-six thousand eight hundred 
arpens. Fulton had sixty-five arpents allotted to him at the 


_ upper ‘end of the tract. After setting off thirty-two and a 
half arpents front above, he on the 11th of April, 1809, con- 


veyed the remaining thirty-two and a half arpens below, to 
the defendant. Wells had sixty-five arpens set off to him 
immediately below Fulton. Wells, in 1808, sold to the 
plaintiff one thousand five hundred superficial arpens, begin- 
ning at Fulton’s lower line, and running down both sides of 
the bayou. He now claims to run up ten or twelve arpens 
oa defendant’s land. There was judgment for the defen- 
dant in reconvention. _ The plaintiff appealed. 


Scott, for plaintiff. 

‘I. Our title having definite calls, viz. “To commence at 
the first turn of the Bayou below the Biloxi Village, running 
up'the bayou twenty-five arpens,” and being prior in date to 
tothe defendant’s, is entitled to a preference and ought to 


- befirst located. The defendant’s title calling to adjoin Levi 


Wells below, under whom the plaintiff claims. 


2. There never was an absolute and final partition between 7 


the original co-proprietors, Fulton, Miller and Wells, in such 
17 


nto his land, for which he now claims judgment in re-con- “xsrsa» Dist: 


 yention. He prays‘to be put in possession of that part of his ee 8 


————_——— 


COMPTON 
ve. 


MATHEWS. 
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ena iat form as to bea complete alienation“of the portions | 
=e from one partner to another. OSB oct RGD tt fila 
“courtox 3, The defendant cannot-call:on the plaintiffito, ‘invoke 
‘“arikws. néw partition: none but»the original cospartmers-thei 
could do that; and they having conveyed.all their i 
the land to third persons, have deprived: themselves pie 
power of exercising this right. The: joint Property. ‘has 
become as absolute, separate and divided, as if it — 
made in the most formal manner. 

4» The testimony of Judge Johnston; wwhiglis £ 
that a partition andrdivision had been made andweigned by 
the co-proprietors, ought not to have been admitted, because 
the loss of the cngieals is not shown, nor is its genuineness 

"proved. fi gata 

5. It is admitted that Clark was a partner ort 
one-third ‘of the entire tract, but Miller and Fulton 
passed an act of ‘sale*to him for this quantity, fora 
price, to which act Wells*was no party; and if pate 
more than Miller and Fulton had a right to sell, it: —- 
taken from their portions. : ae 

6°The purchasers of Wells; 1 must be maintained in then 
rights to that extent, and the purchasers under Miller/and 
Fulton, restricted to the extent they were authorised: to ‘sell, 
if they have sold more than their quantity. »» ==) 

_ 7. Prescription’ cannot avail the defendant, because no 

boundaries between the parties were ever established, noridoes 
. the proof show possession of ten years, prior to the :commence- 
ment of this suit. 3 Martin, M. S.A). vee: 
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. Barry and Boyce, on same side. 
1. The vendors of the defendant, previous to their a 
him, acknowledge in. an agreement: with Hatch. Dent, that 
Wells, the vendor-of the plaintiff, was a. partner with them 
in the Indian purchase: anda recital in a deed — | 
evidence against the grantor. 1 Starkie, 309, note 1... | 
2. Miller and Fulton made a verbal and suthentiogliie 
ledgment of Well’s title to two-ninths of the whole Indian 
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Li vthey loeate-him between ance apes Wasrsax Disr. 
| and Miller-below :him. » rn 
Ps gag The plaintifih title in-eldest. pee ar Lacaldipisibage 


itle and conveyance, with constant possession. Fulton, 


: the vendor, of the defendant knew of plaintiffs purchase from 
_ Wells, before he sold to Mathews, and:the attorney of the 
" Jatter; who made the purchase from Fulton,‘also knew of it. 


They are both the ayant.cause of: Miller; and, Fulton. . A 

te act between them is of.equal force as an: authentic 
qe.As defendant-knew of the. plaintiff’s purchase, no 
wegistry’was necessary. » 4 Martin, N. 8: 378. 2 vol. Ameri- 
van Digest, 173. Civil Code, page 306; art. ts 284, 8 Toullier, 


$74. 9 Johnson, 163. 


4. The whole Indian purchase, as vette by Congress, 


amounted to twenty thousand eight: hundred andwthrity-two 
 ‘apéns. Miller and Fulton sold to, Clark by authentic act, 
" ‘fifteen thousand six hundred arpens; which the defendant has 
e ‘ofiered in evidence in this cause, and: cannot attack... Before 


- this sale, they acknowledged Wells’s share to.be two-ninths of 


‘ forty-six hundred and twenty-nine arpens, ergo, the part 
remaining to Miller.and» Fulton, of their original purchase, 


was only six hundred’ and three arpens; but Fulton sold 
five thousand two hundred as his share, which suet, the 
defendant claims as his vendee. 

 §. Wells, the vendor of the plaintiff, had: an. mndisputed 


tig to four thousand six hundred and twenty-nine arpens 


andshe sold to the plaintiff only. fifteen hundred arpens. 
6. Even on the supposition that Clark’s share was only,one 
third, of the whole confirmed claim ; then Miller, Fulton and 


_ Wells, are entitled to forty-six hundred and twenty-nine 
_ pens, making a front on the Bayou of fifty-seven arpenseach. 


But Fulton sold.to defendant et als. fifty-two hundred arpens 
thaking a front of sixty-five arpens. Fulton» sold, to the 
defendant more ‘than he had a right to sell. Wells sold: to 


‘plaintiff lees than his right: The only question is, whether 


the vendor of Fulton, shall, in order to complete his illegal 
title, interfere with the legal and just rights of the plaintiff 
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Wasrenn Distr. 7, The parole testimony in this casey'as well asthe defen, .¢$ 
October, 1831. 9 ss ; 
=e dant’s admissions of record; prove there was no fixed boundary 

comrrox except. Clark above, ftom whieh: all their titles startedy calling 


uxrmiws, for each other successively. Pe ella 
iy 


Bullard, for the defendant. : 

1. The plaintiff holding under Wells, who appears to hays a 
owned an individual portion of the land purchased. by Miller 
and Fulton from the Indians, cannot recover any particular 
part from the defendant, who holds directly under Millerand 
Fulton themselves, without showing that a partition took 
place, and that the locue in quo was specifically assigned to hig 
vendor. . nee 

2. If no partition ever took place, the only action which 
Wells himself could maintain, except against a naked possessor: 
without title, would be anaction of partition ; and that right, 
of action has not been’ ceded to the plaintiff, who: has‘ng, 
quality to provoke such a partition, and whohas not pretended _ 
to dé 80 in this case, and if he had, it is not against’ proper | 
parties. Ay i 

8. That @ partition did in fact take place, and thatthe low — | 
in quo Was assigned to the vendor of the defendant, asa part . 
of his share ; and that the vendee of one co-partner, cannot 
be disturbed by the vendee of another, under pretence of 
errors in the partition. Aieay 

4. The only remedy of the several co-proprietors, in castof- 
eviction of the partition; is by action on the warranty against 
each other. ae ae 

5. That the act of Congress, limiting the entire claimor 
purchase from the Indians to three leagues, does not amounhtto 
ai €viction of any of the co-parcenors who had divided the: 
land on the supposition that they were entitled to something 
tore under the purchase ; and if it did, in order to entitle the: 
plaintiff to recover it, must be shown that Wells’s share: had 
been diminished at least one-sixth, to entitle him: to.have: 
recourse on his*Warranty. But it does not appear but ‘that 
Wells is.yet in possession of his whole share. © © aia 
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hat-the defen holding under one ofthe ‘co-pro- W2sT=ax Dist, 
6 T e dant, holding under pr ~_ 


- mg na his land is exonerated even:from the [™ 318% 


legal mortgage tomake good the lots of the others, after ten ord 
years from the date of his purchase. ror maceEwe 


art, 247. 


Porter, J. delivered the opinion of the court. 

This case has: consumed much time'in the discussion, but <es 
it*has not been unprofitably employed; for although the ru. 
questions of law arising on the facts, are clear and free patios tar 
from doubt, these facts are numerous and complicated ; and Em plore, 
required the aid of counsel to be fully understood. nt of 

The action is a petitory one, for a portion of land lying and poor tahige rs 
situated in the parish of Rapides, on the Bayou Boeuf, con- co-proprictors a 
taining 392,;4, arpens having between nine andten arpens “ne ag 
front on the water course, and’ running back forty . Both bp eatencler: 


parties own a larger tract adjoining, on ona deg: mere ranty against his 


_ @tablished plantations. 


The plaintiff claims the premises in virtue of a sale abit 


© to hit by Levi Wells, deceased, on the 20th January, 4808, 


for fifteen hundred arpens of land, and’the defendant séts up 
title: under a purchase,from Alexander Fulton, on the 11th 


April, 1809. This sale was made by public and authentic 


act. * "That of the plaintiff, was by sous seing privé, which:was 
recorded on the 15th October, 1815. The vendors of both 
patties acquired their titles from the same source ; and this 
cittumstance compels us to go into an examination of the 
favts connected with their original purchase, and the — 
acquired under it. 

While this country was under the dominion of Spain, and 
athort time before the United States took posséssion of it, 
Alexander Fulton and William Miller, then inhabitants of the 
post of Rapides, purchased from three tribes of Indians: whose 
villiages adjoined each other, a tract of land containing forty- 
ax thousand eight hundred arpens. After the purchase they. 
ski to Daniel Clark, of New-Orleans, one-third, viz: fifteen 
thousand six hundred arpens. Whether. the sale was made 
in consequence of Clark being a partner in the original 
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"Neuman contract, and for:the ‘purpose of showing’ the extent of his 
Tight in it, as his*name did not appear in’ the  cony 
Courrox from ‘the Indians; or whether it was a‘sale to himas'to 
xaranwe. other third party, the record does not give positive’i 
nor is it’material to enquire. We gather from the 


however, to our entire satisfaction, that Wells, the vendor gf 


the plaintiff ‘was taken in by Miller and Fulton as a ‘partner 
in the’two-thirds of the land which —— pe or the'éle 


to Clark. : vecetihy ‘ 


Things being in this situation, Clark, owner of 
of the tract; and Miller, Fulton and’ Wells, owners ofthe. 


other two-thirds, we ‘find other facts‘on which there ig-no _ 
dispute between the parties ; namely, that soon after the land — 
became the property of four proprietors, each of them com. — 
menced selling particular portions of it to’ other individuals, — 
In making these sales, they do not seem to have selected 8 


indiscriminately any spot of the tract... On the contrary, their 


sales are all made on the ‘idea, that a portion equal Tote } 


certain right of each belonged to the vendor, at and’ 


the particular place he sold. The calls in the titles, and t) th ys : ' 


acts of the partiés incontestibly prove this. ves 4 


The action we have seen is a petitory one ; and the plain “ 


must recover on the strength of his own title He: must in 


this case, as in all others which are similar, show, before the ' 3 


possessor can be put on his defence, a legal title to thevpre- 
mises in dispute; and when the defendant’s title is produced, 


the plaintiffs must prove superior ; otherwise: the defendant — 
will be maintained in his possession. This is on the familiar 


maxim, melior est conditio possedentis. ; aghe 


The first inquiry, then, is, what title has the plaintiffpto- 


A jointheti or duced? ‘That title appears to-be a sale from Levi Wells, one 
Joint mropetoee: of the partners in the purchase made from the Indians; and 


can sue and i8 for fifteen hundred arpens of land on the Bayou Beeuf./it 
oe may be Sead and the doctrine would seem to be founded 
gainst a mere jy sense, that. as a st a mere 

oat title for ‘oe a cannes or a joint ens can ni guiva-qaae 
whole undivided ‘4 ithough, says Pothier, in strictness of law, the heir cea 


succession 


property, . sue for the undivided part which belongs to him, yet equity. 
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prefers that, until the other heirs appear, he whe demands the Weerean. Dist. 


| > guecession-or: any» portion of.it, should be. preferred. to the 


mere usurper whovhas no title whatever. We have looked 
from curiosity into the common law rules on this subject, and 
we find them quite conformable to those of our own. Coke 
in his Commentary on Littleton, in treating of co-parcenors, 
observes, ‘“‘ And as they be but one heir, and yet. several 
persons ; so have they.one entire freehold in the’land as long 
as it remains undivided in respect of any stranger’s precipe.” 
Pothier. traité des droit de Proprieté, part 2, chapter 23°§ 4, 
number 115, Coke on Littleton, liber 3, § 241. (163 2.) «0 

., Admitting, therefore, the plaintiff, as purchaser of a particu- 
lar portion from one of the heirs, represented that heir in his 
right to the part acquired ; and that the sale produced in this 
instance would, be. sufficient to. recover the property from a 
stranger without title ; and is sufficient.to put the defen- 
dant on the proof of his; we: have next to examine what is 
the force.and effect of the plaintiff’s title against that which 
the defendant sets up, under a purchase from. Fulton,»the 


- co-partner of Wells, the plaintiff’s vendor, .'Phe plaintiff, we 


have seen, must show not. only a titleequal, but superior to 
that ofthe defendant; and here: we confess we have been 


' wholly unprepared to hear the argument pressed upon us by 


the counsel for the petitioner, that there never had been a 
partition of the land in question between the partners in the 
original purchase. It was pressed on us, and presented in dif- 


ferent points of view. If it were true, and had it produced 


the effect desired, on our minds, it is manifest, the plaintiff 
could not maintain this action, and we should be compelled to 
nonsuit him. “It might be contested, but’ it is not necessary 
to. decide, whether the purchaser of a particular‘and:defined 


"portion of a larger mass, which is jointly owned and undivided, 


has the rights of his vendor, and is co-proprietor of the entire 
estate, to call for.a.partition of the whole. But admitting to 
the full extent of the proposition that he has the same right 


‘of his vendor, he cannot have more. This:we suppose may 


be assumed.as a position beyond all controversy... Assuming 
it to be so, and supposing Wells, instead of his vendee, were 


oe 
COMPTON 


Ue. 
MATHEWS. 


October, 1831. 
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Wastsex Dist. now before the-court, could he claim from one.of his c¢ 
Oerver, 1851 ners the whole of. any particular ‘portion’ of the land, and, 
comrrox the same time lay as the-basis of his demand, thatasihe was 
uaraews.  & joint proprietor, and there never had: been a. partition; 
was therefore entitled to the particular spot claimed? , 
statement of the proposition, it appears to us, carries the 
* answer with it. You have an undivided right to two-ninthe : 
of the whole and two-ninths of each part, but you — 
claim the entire right to the smallest portion, not even 
foot of it. If this be true, how is this right to be 
and settled? Not, it is evident in a petitory action, ‘fas 
whole of a particular part against one heir in e4 
in an action of partition in which the share of each (if there Al 
be more than .two) can be ascertained and set apart,:Jp — 
know the share of each, all the partners must be partiesig 
the suit. This is every days experience and practice ; andap 
it is the law, so is'it the reason of the thing. For as the 
object of the partition, is to give the entire right in a particular 
portion of a large mass, to one of several who hold thai 
in common, it is self evident that any division among a-fey 
number than the whole, would leave the interests of ther 
untouched, and the property: would continue undivi 
Code of Practice, articles 1024, 1025. Louisiana Code, articles — 
1231, 1252. Me Sigs 
Believing, therefore, that it is indispensable for the plaintiff 
to show that there has been a partition of this me 
proceed to examine whether he has established. one which i 
shows him entitled to the premises in question. vga 
But before setting out that title, it may be proper to dispose 
of one of the grounds assumed by the plaintiff. It isthis; 
“You claim,” he says to the defendant, “under Fulton, 
and Fulton at the time he sold to you, had disposed of all hig — 
right title and interest in the Indian purchase, to Clask 


That sale which purports to be by Miller and Fulton, . 
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which is only signed by Fulton, disposes of fifteen th 
six hundred arpens which is more than the vendors share 


es 


the thirty thousand eight hundred and twenty-two arpens, 
which have been confirmed by Congress. It is true you 
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1 at the time of the sale, you were entitled to forty. W*srens Disr 
gx thousand eight hundred arpens, but Clark ie not-respon- O@@es 1881. 
sible for any diminution that may have taken place in the — 
extent of your original grant; and he has a rightto. the  sarasws. 
while superfivies expressed in the deed tohim.. These fifteen 
thousand ‘six hundred arpens, therefore, deducted from: the 
twenty thousand eight hundred and thirty-two confirmed, 
leaves only. fifty-two hundred and thirty-two. arpens, and to 
much the greater part of that surplus my vendor was entitled ; 
as he never joined in the alienation to Clark. Miller may 
have a right toa part of it, but your vendor has none, nor had 
none from the moment he conveyed to Clark; and he sold to 
Clark, before you bought from him.” |» 

~ This ground of defence, as we understand it, is virtually 
setting up an outstanding title in Clark or his representatives ~ 
to the premises.in dispute ;-or if not to them, to so much»of 

the other portions of the land as.deprived Fulton at the time of 

the sale of any title to the portion acquired by the defendant 

~ from him. . If true, it would give.an entirely new complexion to 

the rights of the various persons who have been for a long 

4 time settled within the Indian purchase ; and different from 

ie the various deeds and conveyances to and from the parties 
interested during the last twenty years. It is contradicted 
by the tenor of all the evidence in the cause, except the naked 
expressions i the act of sale to Clark: And the references " 
in that sale to other documents, shows it to rest on an unsound 
basis. This instrument, when examined, refers to plans of 
survey which designate the portions the vendee acquired. 

Only one of these plans is produced. We see by it that eleven 
thousand six hundred arpens are included within lines which, 
beginning at the upper limit of the purchase from the Indians, 
and running down the bayou for quantity,do not approach the 
locus in quo. © On the contrary, the very plat of survey marks 
as adjoining’ the lower limits of Clark, the upper part of that 
portion of the tract, which had been set apart for Fulton, the 

“vendor of the defendant. The reason why so large a super- 

| ficies on so small a front is obtained, is, that at the time of the 



























Se me Ss Sees. 


ee ee 


sale, the parties supposed they hada depth of eighty arpens, 
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Waerean Dist. 
October, 1831. 
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instead of forty, as it was-ultimately confirmed, Now, 
purchaser cannot get the whole of the land to him. wit 


yo 


certain limits, it. may, or it may not, according .to i i 
stances, give rise to rights against his vendor. .. But ia 


tainly confers no right to take the land in another part 


tract. which was purchased by a subsequent vendee,... The. oe 


plat of survey of the other, and remaining eleven t 


arpens, is not. produced, but it is proved. by parole e evidence, 


which it will be hereafter seen, was properly introduced ;¢ 
this. portion acquired by Clark was located on. the, 





extremity of the tract, far out of the limits in. question, ant 


located with the double depth. 


‘Klee. sinbin of Midlensied:-Baleencsthansiens-inithe ae 4 


twenty thousand eight hundred. thirty-two arpens 
must be tested by the quantity. which they sold,withi 
limits, and not by that. which they disposed of..without them, 
It is obvious, that a sale of the double depth, lying be 










boundaries owned in common, cannot affect their rights. on 


the property, which fmally by confirmation of Congress,f 


the subject of the partnership ; no more than if they had cold 
land any where else, in Ouachita or in Baton Rouge...) 


This opinion proceeds.on the idea, that both Miller: 


Fulton sold to, Clark ;.for although the sale is only signed by 
Fulton, Miller’s signature is to the map, which purportsito — 


represent Clark’s portion in the Indian lands, and by aysale 


subsequently made from. Clark to Miller,. Miller buys back, 


part of the land which “he and Fulton had sold.to Clark? 


by an act bearing date with that signed by Fulton... i) 


The sale from Wells to the plaintiff is for fifteen hundred 
arpens of land, and gives the following description; “tosbe 


laid off as follows: The lower line to commence on each side 
of the Bayou Beeuf, and at the first.turn in the said Bayou, 


below the main Biloxi village, and to run twenty-five arpens 


one hundred and eighty feet,to the arpen, measure of Paris - 
up the said Bayou, parallel, with the base line of the whole. 
tract of the Indian claim, as it was run by Fred’k, Walthers.”” 
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»\ "The most definite and controlling call in this title, is at the be “ 
sickcitineelis 


frst turn in the Bayou, below the Biloxi village. By the plat 


139 


of survey returned in this cause, it appears the plaintiff has =. 


taken’ for his departure in running the base line, an elm tree, 
which is at the upper end. The expressions in the title, “at 
the first turn in the Bayou,” ‘would be satisfied, either’ by a 
somes on the lower end, or at the upper end of the turn. 
Were it material in this case to decide the point, it would 
sage be correct to say, that a middle point, between the 
upper and lower ends of the turn, formed the proper begitining. 
‘The plaintiff, it appears, once entertained the idea, that any 
spot at the turn would satisfy these calls, for it is shown that 
he sold his brother a tract of four hundred arpens, lying below 
the point at which his survey now begins. ‘There is also 
proof that the’plaintiff and defendant, so far back as the year 
1810, with the assistance of a surveyor, ‘fixed on a dividing 
line between them, a little below that now contended for by 
defendant. This survey, however, made’ without actual 
measurement, was discovered to be erroneous, and on a sub- 
sequent survey in 1817, when the land was actually measured, 
the defendant was found to be one or two arpens’ within 
plaintiff’s line as it was then understood.” This quantity was 
soon after surrendered to the plaintiff, but after receiving it, 
he still complained that the lines had not been correctly run. 
- In further support of the correctness of the limits now 
claimed by him, the plaintiff shows by a sale from William 
Miller, one of the original grantees to Hatch Dent, of twelve 


and a half arpens front, on the upper part of’ Miller’s tract; 


by one of Wells the plaintiff’s vendor, of the same quantity, to 
the’ same vendee, of twelve and a half arpens on the lower 
part of Wells’s tract, that these parties had established a line 
between them for the division of their respective portidiis in 
the Indian purchase. That-measuring from the line up to the 
point, which the plaintiff insists is his upper boundary, the 
quantity of 57%; arpens is obtained ; and that this quantity 
is precisely the one third of the land which remains to Miller, 
Fulton, and Wells, after the portion sold to Clark, is deducted 
from the quantity confirmed by Congress. | 
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Waetsnx Diet. He still further proves by Miller, one of the original yeh 
Ooeber, 1851- that there was an arrangement between all the partners 
cmarrer the division of the Bayou lands ; and that the portion conye 
MATHEWS. by Wells to Compton was considered within Wells’s:p 
That Fulton knew of the sale from Wells to Compion, 9 
the terms, and was glad the contract had been made. li 
‘The plaintiff also refers to sales and other i 
executed by Fulton, in which he describes his land as boun 
on that of Wells below. tie 
These facts, we believe, exhibit. the whele. strength of the, 
plaintiff’s case ; and the contest. between the parties 
down to the inquiry, whether the defendant. shows any get. 
emanating from all the owners of the Indian purchase, whieh. 
gives him an equal, or better title to the locus in quo. = 4 
He has endeavored to show one bya map executed underthe: 
direction of the grantees, in which a partition had been ma 
which map had the signatures of all the parties affixed on 
This map he alleges has been lost, and he offered pat 
evidence of its contents. His right to make this proof’ 
been contested, on the ground that he has not given suffici 
evidence of the loss of the instrument. . 
The first inquiry usual in cases of this kind, — 
existence of the instrument, is dispensed with by the exception) _ 
being confined to the want of proof of the loss of it. Weat) 
first thought the exception had extended to the existence and. 
the loss ; and on examining the record, we found abundant) — 
proof, oral and written, that such a map had been made!) 
Our code requires, in order to justify the introductions 
When the ex- Secondary evidence, that there should be the oath of theparty, — 
istence ofanine and such circumstances as ‘render the loss probable. The 
mitted by theex- defendant swears, that he enquired at Pedesclaux’s office, andl’ 
Te tin the could not find the plat of survey. That he next enquired of. 
te gp Be ts Relf, the executor of Clark, who informed him that the papers 
the oath of the and plams relating to Clark’s claim, had been delivered ) 
Lari ge Judge Baldwin. A subpena duces tecum had issued to Baldwin) 
cial and Boyce his attorney, to. produce the instrument. | 
testimony of its | Wells proved that he went to the office of Pedesclaux, and . 


contents may ~” 
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deen. inquired for the plat. He was told it had been given'to 
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with the register at Opelousas, who stated that the plat-depo- 
sited there had been stolen out of the office. Witness had 


called-on Judge Baldwin, through an order of court. to pro- 
duce the map; and it had net been produced. Scott, who was 
avendee of a portion of the Indian lands, swears that he 
had made many, and unsuccessful inquiries about the paper. 

The court below thought this such evidence as authorised 
the introduction of parole testimony ; and we think it did not 
err. It complies with the requsitions of the code.’ The oath 
of the party negatives all idea, that the paper was in possession 
or within his power. The testimony shows circumstances 


a which render the loss of the instrument probable. 


The parole evidence shows the plat to have been cignel 
by all the partners, and the first question on this branch. of 
this subject is, were that plat now before the court, would it 


| be writtenevidence of the partition ? 


We think it would: It has all the characteristics of that 


a : 


4a 


Clark: Witness had-made frequent inquiries for it, and had Weerxns Dusr. 


October, 188%. 


offered five hundred dollars for it. Witness had corresponded ______ 


comMPrON 


ve. 


MATHEWS. 


or plat 


7 species of proof. It conveys information through the eye, by on ‘whieh the di- 


characters traced by the hand on’ paper, and has every Vie oe of 


Saeeceatees 
land are trac- 


Pothier and Touiller, class tally’s of tradesmen, under the i out and laid 
head of literal proof. The English law considers surveys souahiae” pact. 
as written proof; and when ancient, they make'evidence in tion of the joint 


advantage of written evidence as to fidelity and durability. Pri 


themselves,: without proof of their execution. Pothier on 


» as’ if 
line had 
actually 


Obligations, number 780. 8 Touillicr,” 591, mumber 406. fen and sane 
Phillips on Evidence, 322. ne Gaye 


The testimony of the witness who proved the signature of 
the parties to the instrument was objected to as inadmissible. 
He was, however, correctly admitted. It is every day’s 
ptactice to admit agents to testify. Any supposed interest 
that might arise from the witness once having owned lands 
im the Indian purchase adjoming the defendant’s tract above, 
was removed by a release which the latter executed. 

The facts proved by the witness may be given in his own 
words. We could not condense, nor make them clearer. 
“Miller and Fulton, after they purchased the lands on Bayou 
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aber: Distr. Boouf, caused the land to be surveyed, and a map visas’ 7 

15! After Clark and Wells became interested im the ‘patel 

Comrrox —_ the: parties’ divided the land among themselves, * fixed 

naTusws: quantity of each, the location, and allotted the 

éach ; and designated the same upon the general map 

land, which was signed by all the parties. The whole'tigg | 

contained forty-six thousand eight hundred arpens, ‘raining — 

back eighty arpens on each side of the bayou, ‘an 

on the upper side, where twenty-five arpens run 

forfy arpens on one side. Of this ‘quantity Clark tq 
fifteen thousand six hundred arpens, and Miller, Fulton aqg 

Wells, ten thousand four hundred arpens each. To, 

was assigned eleven thousand six hundred arpens ‘onthe 

upper side, including the Choctaw Village, andiru 

down near to the Pascagoula Village, and ran from 

lower line sixty-five arpens front on the base line. “ 

came Wells, running sixty-five arpens front from 

including the site of the Biloxi Village. Then came} 

below Wells for the same quantity; and then came’ © 

' twenty-five arpens, making his complement below 

~ thousand arpens. These lands being thus divided -byq 

tities and located, their separate’ portions as allotted; 

designated on the map of the whole tract. And’ then’ 

separate map of each of the portions was made, represtm | TU! 

ting the bayou and the boundaries, and each of the partied he 

had a map of his part. He has seen and inspected: a8 ag 

Clark and Fulton ; he knows the boundary fixed in the’ | las 

ral map between Clark and Fulton, corresponds with that obj 

Fulton’s purchase of the land. » The present been isvery | of 

near the place’as designated on both.” : —= | 

The testimony obtained from the witness, whose character eit 

is unimpeached, and of course we presume unimpeachable; is int 

corroborated by the other evidence in the cause. \ The ‘plat th 

annexed to the sale made by Miller and Fulton: to.@latk, 

which plat was deposited in Pedesclaux’s office, supports itvQne. | 

of the small plats made at the time the witness spedksyand. | | 

given to Fulton as the evidence of his share is also produced, | *: 

and was properly received as making a part of the res geste | pl 
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“This again corresponds with and sustains that obtained from W2srs=x-Disz 
the notary’s office ; they both show such a division as the Mee: 18t 
«witness speaks of. The surveyor, who was called on the trial, sil 
atid, who measured the whole tract, swears that the general a™umws. 
map of Walther was made with great accuracy... That ‘the 


“bayou was correctly laid down ; and thatthe. particular plat 


of Fulton’s part corresponds with the actual location neil 


: the defendant, his vendee. 


!Itthas been objected, deaAhinovideane dobists-sestlaidss a 
ion, because the division was: made,on the map; and 
not on the land ; that the lines there traced were aceeater 
andmerely existed in the mind. bot 
»!We do not think this takes:..away from the division, the 


) character of a partition. Actual separation.of parts is not 


necessary to produce:it. ..The’act of the co-partners, allotting 


| toone, and another, a portion of the mass which each can 








ae yo 


th 
2 


“Satake hede 


ds Adalat 











take, and each enjoy without interruption with the..part” 
assigned to his co-parcenor is sufficient. If the doctrine 


‘contended for were true, letters cut on trees, or posts set in the 
ground after an actual survey would not produce division of 
the tract. . The respective portions would still remain. cor- 


poreally united, and the marks.on the trees, or the post placed 
in the ground would only indicate where the line had once 
run; and where it might be traced again... A line which can poisons ma 


be ascertained by measurement, according to distances already jen ether 


_ agreed on, produces as perfect a separation in the eye of the tectually: and an 


law, as that which may be drawn, by going from one marked capt on 
object to another. . There is no difference: ‘The legislation ly - Be —- 
of the country, at the time the transaction took place, made tions, but also 
none. Febrero, states in-express terms, that partition may be j..t., Spe ee: 
either real or intellectual ; for, says he, as things: are divided” 
intellectually by the law, they may be by man ; and he adds, 
that the intellectual division may not only be of rights and 
actions, but also of corporeal objects. Febrero, page 2, liber 1, 
chapter 2, sect. 4, numbers 57-8, ‘ 

| Let-us now: compare the strength of -the aigeelive titles 
The defendant shows an actual partition to have taken 


| Place. That all the partners consented:to it, and agreed that — 
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ee Pee. each should take a particular portion of the tract: .' 
. 1831 
proceeded to enter and enjoy their respective actin 
courrox vendor under whom he claims, entered itito the portion allotig 
uarasws. to him; that he sold to others, in conformity therto; a 
that the locus in quo now held merely is wna the linait 
assigned to his vendor. ve ead 
These acts in our opinion vested in each of the 5 
legal title to the part set off to him by this partitions) > 
Against this title, the plaintiff claiming under one: of the. 
partners Wells, shows, that a line was established between 
his vendor and another co-partner Miller, by which Welly — 
title did not begin at sixty-five arpens below F ! 
according to the partition previously made, but ity 
arpens and a fraction. If this act amounts to a reseibsid 
the partition, and controls the limits of the land alreg 
assigned to Fulton, the plaintiff must succeed : “a vise h 
cannot. ie 
But it is clear that no.act between Miller and Welle 
affect Fulton’s interest, unless Fulton assented to it, “R) 
Hence an attempt was made in argument to show:tha 
assent ; but in this, we are of opinion the plaintiff enti 
failed. Miller, indeed, proves that the land conveys 
Wells to Compton, was considered to be within ‘Wall’s 
purchase, and that Fulton knew of the sale and the tems, 
But though it might be so considered, if in point of fact 
were not so, nothing implies Fulton’s consent. On the ep 
trary, Miller swears that in his opinion, Fulton “would have 
made objections if he had thought his land was taken’ bythe 
conveyance from Wells to Compton.” The country at that 
time was an almost impenetrable forest and canebrake. ‘The 
separate portions of each partner had not as yet been actually 
measured nor marked. It was, therefore, very difficult, iftot 
almost impossible, to say, until that measurement took place, 
where the line of each partner would run. Nothing, therefore, 
can be inferred from his silence. Can it from any othertit- 
cumstance in the case; from the calls in the sale, for example, 
from Wells to Compton 1 This call, we see, was at the first 
turn on the bayou below the Biloxi village. Expressions which 








a : ois 3 Same 
ana Stee | Ee CL _—— he ~_ ee 














ae RAE SERGE S OF PRE e eee es Shee eG, 





OF. THE. STATE OF LOUISIANA. 


145 


gave the purchaser the same right to begin at, the lower Wzsrzax Dist. 


the:interference would have been little or none. Is it. from 
the-location of the plaintiff? . It is shown he took possession 
_and sold to another below. the point, which he now fixes for 
his commencement. Does it arise from Fulton giving as. a 
boundary in the sale to the defendant, Wells’s tract? Whether 
the plaintiff or defendant be right.in their pretensions, Wells’s 
land would still have been the boundary below. When we 


_join to the. absence proof of assent, the fact that within one 


year after, Fulton sold with warranty to the defendant, the 
yery land which it is now said he abandoned, we do not think 
there can exist a doubt, that no such assent was given. 

_. But it has been urged with earnestness, that the confirmation 


3 by the act of Congress, has reduced the front of the tract 


and diminished the quantity, which some of the partners held, 
and particularly that of the vendor of the plaintiff. This is 
true, but it does not follow that the vendee under a partition 


as formerly made, can be evicted ; or that a question involving 


so many. matters as would arise on a-new partition, can be 
settled by two out of a-great many of the vendees of the 
partners. All must be before the court, were this a case in 
which a re-partition could be called for. But it could not in 
our judgement, if all were before the court. The Spanish 
law required the lesion should amount.to one-sixth, to justify 


_-@ resort to such a measure; and here. only.eight arpents are 


lost, which.is not the one-sixth of sixty-five-arpents. 
But on the other ground, no such rescission could take place. 


_By the same law, where the error did not arise from inequality 
in the lots, or fraud, or error, but from eviction taking place, 
_ subsequent to the partition, no rescission was allowed. . Each 

partner remained in possession of the objects partaken, and was 

Aesponsible to his co-partner in warranty. Here no inequality 
,existed at the time of the partition, but all the injury sustained, 

- shas proceeded from an eviction since produced by a higher 


title, viz: That of the United States. Febrero, part 2; lib. 
2, chap..9, sect. 1, nos.1—6. Ibid, sect. 2 no. 20. 
. 19 


' COMPTON 
vu. 
MATHEWS, 


__ part:of: that turn, as.on the upper ; and if fixed at the latter, Reson 
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Wssteax Distr. Qn no ground therefore, that we can find tenable; or sus. : 


October, 1831. 





PHILLIPS BT 418. in dispute. We have we believe, noticed all the points 


vs. ’ 
FLINT. 
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tained by law, can the defendant be deprived of the premisey 


in the cause ; and we have endeavored. to make the cama, 
plain to others as it. appears to us... —_ 


It is, ot al pot ly adjudged and decreed, then. 
judgment of the District Court be affirmed, with costs. ‘eye 
ie, ve 


PHILLIPS vs. FLINT. wai 


‘tape 
APPEAL FROM THE COURT OF Te SIXTH DISTRICT, THE JUDGE OF ™ 3 


SEVENTH PRESIDING. 





office books, must have the notarial seal of the notary affixed, wih he : i 
certificate and great seal of state of the governor, that the notary is duly _ 
commissioned, &c,; to authorise its admission as evidence in nema 
of this state. 


The protests of bills of exchange are, by commercial law and ‘usage, 
received as evidence, without inquiry of the notary’s capacity to: make 
them, or a certificate that he is duly commissioned, &c. even when made 
im another state or foreign country. te 

Plaintiffs in a petitory action must recover by the strength of their oad 


o4, 


title, and not by the weakness of that-of their adversary. ; - 


se: 

An undivided portion or share of a co-heir of a succession eannot be ocaol 
and sold under execution. But such sale involves a relative nullity, 

which can only be taken advantage of by a person having a just | title . 


the time, in an action of rescission. ss 
a $ 


James L. and Richard L. Phillips claim two negroes, inthe. 
possession of the defendant, which they allege belongedsto 
their father’s succession, and are now their property. 7 


| 
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The defendant pleads a general denial. He alleges further 
that the slaves were mortgaged by Isabella Phillips, John 


the said Isabella, John and Abram Phillips at the time of con- 
tracting the debt and making the mortgage, were the legal 
owners, and in possession of the said slaves. They were sold 
under this mortgage, and defendant became the purchaser. It 
was also alleged thatin a suit of the plaintiffs and theirco-heirs 
against one Gill in the Probate Court, who was a judgment 
creditor, these same plaintiffs charged the other heirs with the 
slaves in question, and have now no right to them under any 
pretext. 

The plaintiffs claim the negroes as heirs of Isaac Phillips, 
and in virtue of an act of partition, made before a notary in 


Alabama, of his estate... The reading of this document or 


record was objected to, as not being authenticated according 
to the act of Congress. The governor certified at the foot of the 
instrument that the notary was duly commissioned, &c., and 
his certificate was countersigned by the secretary of state, 
with the seal affixed. (The objections were over-ruled. The 
plaintiffs had judgment, and the defendant appealed, 


Boyce, for the plaintiffs and appellees. 

1. The plaintiffs sue as two of the heirs of Isaac Phillips, 
and claim the slaves in controversy as part of his succession, 
the same being assigned to them by their co-heirs in an ami- 
cable partition, made and acknowledged before a notary in 
the state of Alabama. 

2. The judgment of the Probate Court decreeing a division 
of the property of the succession of Isaac’ Phillips-at the 
instance of his creditors, is not binding on the plaintiffs, who 
were not parties; and the court was without jurisdiction, 
because the right to property was involved. . 

: §. The defendant holds the property by sheriff’s sale, under 
execution issued against Isabella Phillips, which cannot affect 
the plaintiffs’ rights in the succession of Isaac Phillips, as the 
judgment of the Probate Court decreed she was entitled to no 
share of this succession, the defendant shows no right to hold 








Wesrzan Dist. 
October, 1831. 
—————— 


Phillips, and Abram Phillips, to Henry A. Bullard, ‘and that ee a 
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Western Dist. 
October, 1831. 
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the property under A. and J. Phillips, who merely joined 

their mother's in the mortgage. re ; 
: i yaa 
Bullard, for the defendant. ttl, 


1. The negroes in controversy having been charged to the 
plaintiffs’ co-heirs in an action of partition of the estatejn — 
which the plaintiffs were parties, as having been alienated by 
them, all title on the part of the plaintiffs was divested, and 
that the judgment of the Probate Court is res judicata.” 

2. The sale under execution divested all the rights of the 
mortgagers in solido, although judgment was rendered only. 
against one of them. 10 Touillier. Martin vs. re 

Mathews, J. delivered the opinion of the court. vind 

This is a suit instituted to recover certain slaves as described 


in the petition of the plaintiffs. They obtained a verdictand 
judgment in the District Court, from which the defendant a 
appealed. Ee 

The action is petitory, and in order to recover, the plaintifiy 


must show title in themselves against the general denial i. 


the answer of the defendant, who also pleads title to a | 


perty in dispute. 


The evidence of title in the plaintiffs, is proof of veal ie 
Isaac Phillips, their father, who was husband to oné‘of the — 


persons, and father of the other two, from whom the defendant 
derives title, and an act purporting to be a partition of the sues 
cession of their ancestor, made in the state-of Alabama. ‘This 
act is under private signature, but it is alleged to have been 
afterwards acknowledged before a notary public, .'Theactby 
which this partition purports to be evidenced, was objected to- 
on the ground of not being supported by proper certificates 
as a record of another state under the act of Congress, and: as 
not being properly proven as an original, It was, however, 
admitted by the judge a quo, and a bill of exceptions taken, 
which must be examined before we enter into an investiga» 
tion of the titles set up by the contending parties, The ¢et- 
tificates which are annexed to the pretended deed of partition, 
if it be considered as an exemplification of office books,:de 
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not authorise its admission as evidence. It is not solemnized W=srsey Disr. 
by a notarial seal, and the certificate of the governor of the ae 
state of Alabama, that the person who assumes the character ""™1rs er ats. 


of notary, was really such, is not authenticated by the great rier. 


seal of that state. mee a 
Ifthe instrument now offered be viewed as an original, tition A an es. 
the proof offered is insufficient to support its authenticity. It ce Ale a 


is true, that in cases of protest of bills of exchange the act of wr perm de => 
a notary, in a foreign state, is received without inquiry into when it is offer- 


his capacity as such. These acts are, however, admitted , an. fram 5 
without further inquiry only in aid of commerce, and their Sacks, alin 


authenticity rests solely on commercial law; and may be the notarial seal 


, ; : 7 of the notary 
considered as an exception to the general rule that the acts of fixed, ‘with’ the 
a person assuming power as an officer of a foreign state, when coated etna 
contested in a court of justice, can have no weight until his a agp 
capacity be proven. p is duly commis- 

In the present case there is no evidence that the person suhorlee ite 
before whom the partition purports to have been acknow- ee 


ledged, was a notary public at the time of such acknowledg- courts of this 
ment, because the certificate of the governor of Alabama “*“~ 
to that effect is not supported by the great seal ; therefore 
the judge in the court below erred in admitting this act of 
partition. 
Having thus disposed of this part of the plaintiffs’ evidence, . 
we proceed to examine the titles of the parties, and what 
remains of the title of the plaintiffs is based solely on 
rights as co-heirs with the persons under whom the defendant 
claims. ' 
Being plaintiffs in a petitory action, they must: pevail by .¢ The protests 


the strength of their own title, and not by the. weakness of change are, by 
their adversary. It is perhaps true, that a co-partner would gna aye = 
have a right to recover properiy remaining in co-parcenary, o~— pa ao 
from a person having no title, but could only proceed by way inquiry of the 
of partition against his co-proprietors, or those claiming under otousin’ cae 
ther. | i as oa 
“The defendant claims title by virtue of a sheriff’s sale, made commissioned, 

under a seizure of a part of the property belonging to the maw Brey 


succession of Isaac Phillips, which was opened by his death, wale. foreign 
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Wzsrzax Dist. in the parish of Rapides, and which remained undivided. 
Qeber:MMAR- the possession of his widow, and two of the heirs, John n and 
rena ET ALS. Abraham Phillips, until a partition was provoked by.a j 





muxr. ment creditor of the heirs. The present plaintiff appeared in : a 
that suit for partition ; took no appeal from the decision ofthe | 
judge of the Court of Probates ; and as to them, it is nowsfia), 


The judgment allotted to the heirs, John and Andrew 


amongst others, the slaves now in dispute, by charging them ‘ 


with the price for which they had been sold, to pay al 
and particularly a debt to H. A. Bullard, secured by 


E mgytce executed by them on the said slaves, to satisfy whi 


must recover by were sold. Objections are made to the validity of the re : 


the strength of 


their own title, acquired by the purchaser at sheriff’s sale, on the ground that 


not Fant a2 undivided part or share of a co-heir in succession, conld 
of their adversa- not be siezed on execution. This is true accerding”to 

pe Civil Code, article 6, page 490, which was enforced atthe tig 

of the seizure under Bullard’s execution: Yet the sheriff 

proceeded to sell without opposition, and scat: to the 

defendant. al 

If that sale iatmlanis any nullity, it is merely relat 

An undivided COUld be set aside only by @ person who has just title; in 

portion or share action of rescission ; and in whom the title remained, at the 

eS time of instituting such action. In the present case the 


notbeseizedand petition contains no prayer requesting the sale by the sheriff, 


sold under exe- 


cution. But such to be rescinded ; and if it did, it could not avail the plaintiffs, — ; 


sale involves a 


velative nullity because previous to the commencement of the suit, the decree 


aay Agen of partition had allotted the slaves in question, as a portionors 
at ook part of their portion, to John and Abraham Phillips, the 
title at the time, Mortgagers to Bullard, to satisfy whose debt they (the slaves) 
pele no of had been sold. According to this view of the case, we are of 

opinion, that the plaintiffs have not shown title, and conse- 


quently ought not to recover the slaves by them done te 


It is, therefore, ordered, adjudged om decreed, th te 
jedement of the District Court be avoided, annulled: and 
reversed: And it is further ordered, &c., that the judgment: — 
be here rendered, for the defendant and appellant, nas: siltn: 
in both cases. oie} 
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- OF THE STATE: OF) LOUISIANA... 


_ SAME PLAINTIFFS 08. THOMAS. 


a 0 FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 
FIFTH PRESIDING. 


An act iinet acknowledged before » notary in another state, and 
,/ offered as evidence in this, as an exemplification of office books, or as an 
_guthentic record, must have the notarial seal affixed, with a certificate 
- of the governor and great seal of state, thet the notary is duly commis- 
sroned as such, before it is admiasible in evidence. ; 


_ Boyce, for plaintiff. Bullard, contra. 


Mathews, J. delivered the opinion of the court. 
The facts and principles of the law, which must govern in 


“this case, are similar to those which appear in the case of the 


same plaintiffs against Flint, already decided ; with this excep- 


tion, that the act of. partition alleged to have been made in 
| Alabama, was rejected by the judge @ quo; and the verdict. 
id q and judgment below were for the defendant. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court, be affirmed with costs. 


BULLARD vs. PHILLIPS ET ALS. 


' 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 
FIFTH PRESIDING. 

The assignee of an act of sale in the nature of a vente d réméré can institute 
& possessory action against the vendor and recover possession of the 
property sold, and hold it subject to the conditions of the vente a réméré, 
as made to the original purchaser. 


\The plaintiff sues for the recovery of six slaves, in the 


| possession of the defendants, which he alleges he purchased 


and had transferred to him, by Peter B. Martin, by his deed 
of assignment and conveyance, dated 11th December, 1826; he 


' yer 


October, 1831 
ve. 
PHILLIPS ET ALs. 








es -_ states that the defendants have wrongfully taken Possession of 
— them, and prays judgment to havethem delivered up, ang — 
nuran> first sequestered to. prevent removal, &c, rat 
raurs er ais. ‘The defendants plead the general issue ; and aver that de a4 
conveyance of the slaves in question, was made by Isabella % 
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and Abraham Phillips, in the nature of a mortgage, to secure 
the sum of two hundred and fifty seven dollars, to PeterB, 


Martin, who, transferred it to the plaintiff, That the mon- 








gage is extinguished by the payment of the debt ; 
the defendants have a counter letter executed by 
the mortgagers, which the plaintiff knew of before he 


the transfer from Martin. Martin gave a counter letter, : 
stating the consideration money of his deed or mortgage to be :- 
two hundred and fifty-seven dollars. ‘The defendant set up 






further title to the slaves in virtue of a partition of the est te 


of Isaac and Isabella Phillips, of whom they claim as hei 


A notarial act of partition passed before a notary’ and 
attested by a certificate of the governor of Alabama,wasek | 
fered in evidence and objected to, because it was not nays be 





ticated according to the law of Congress. 


The plaintiff had judgment and the negroes restored, ot 


subject to the equity that may arise under the counter letter 
from Martin to Isabella and Abram Phillips. 
The defendants appealed. 


The conveyance from Phillips to Martin expresssdiiaiiy: 


face to be in consideration of two thousand dollars. The 
counter letter stated, it was only two hundred and fifty-seven 
dollars, and six months allowed to redeem themin. __ les 
“i for the plaintiff, in propria persona. | 


. The plaintiff i entitled to the possession of the a“ . 


in teri until the representatives of Abraham Phils 
redeem them according to the counter letter. 

2. The slaves were charged to one of the heirs, under whom 
the plaintiff holds, in the partition spoken of in the above 
case of Phillips against Thomas, and the plaintiffs showing 
no title, that judgment ~— them. cr 
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Boyce, for the defendants. Weerzay Disr. 
1. We claim to hold this property as heirs of Isaac Phillips, 
and are entitled to retain the same, as a part of what belongs a 
to them in his succession. PHILLIPS BT ALS. 
2. The sale made by the co-heirs of the defendant, to 
Martin, together with the counter letter between them, shows 
this to have been a mortgage, to secure payment of a small 
sum of money, 
3. When Martin transferred his claim to the plaintiff, the 
latter paid the debt out of property belonging to the Phillips's 
in his hands, consequently the debt was extinguished, and the 
mortgage along with it. 
4. This was never intended as a sale by the parties, so that 
no provision of law relating to that kind of contract, can have 
any just application to this transaction, intended by them to 
be a mortgage. 





Mathews, J. delivered the opinion of the court. 


This is a possessory action, brought to recover certain slaves 
alleged to be held by the defendants without right. The 
plaintiff obtained a verdict and judgment in his favor, in the. 
court below, from which the defendants appealed. 
The evidence of the case shows, that the slaves in question, 
had been sold and delivered to one Peter B. Martin, by a vente 
u réméré to secure the payment of a debt due to him by the 
vendors ; and that this debt was paid by the plaintiff, on being 
placed i in relation to said slaves, in the same situation in which 
the creditor and original purchaser held them, by a regular The assi 


transfer of all the rights of said purchaser, = an act of eale 
On these facts we are of opinion that the plaintiff has a a vente d réméré 
tight to recover possession of thé slaves by him claimed, and oonebeanten 


to hold them according to the conditions of the vente 2 réméré, *s2inst the ven- 

made to P. B. Martin, as contained in the counter letter pameedionse) . 

which was produced in evidence. old it T ifect to 

the conditions of 

: , ’ the vente @ ré- 

It is, therefore, ordered, adjudged and decreed, that the — 
judgment-of the District Court be affirmed, with costs. purchaser. “a 


20 
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HAGAN ET ALS. 0S. SOMPEYRAC ET ALS. ‘lh 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF NATCHITOCHES, eae 


Creditors. who have made advances to a planter on the faith of a lt, 
pledging his crop then growing, cannot claim a privilege on the proces 
of the crop sold by the syndic of the planter and debtor. 

If the advance made by the creditor has been employed to take up a ne 
of the debtor in bank and secured by a mortgage, he might have i 





Seti, 


4 


on being subrogated to the rights of the bank against the debtor, and ia 


‘doing so, would have had a mortgage on the debtor’s plantation, but ; no 
privilege on the crop growing. 


There was no antichresis or pledge in ‘this case, but only a oieal of 


payment out of the proceeds of the crop, which the creditor was net 


authorised to enter upon the land and reap the fraifs until he was paid, 


Property in expectancy may be the object of a contract of sale, but not of 
pledge, as the latter requires delivery. ; he 


The state has no privilege for taxes due it by any of its delinquent debtors. — 


The widow’s claim for sustenance, habitation and mourning dresses on the 
estate of her deceased husband, is only allowed.in cases where the wife 


brought a dowry, and when she relinquishes the interest arising on it the 
. first year. 


In June, 1828, Ambroise Sompeyrac, syndic of Luke §. 
Hazleton’s estate, filed his tableau of classification of the 
claims and debts due by the insolvent’s estate, and prayed 
its homologation. 

The plaintiffs were placed on the tableau as chirographic 
creditors for one thousand and twenty-five dollars and two 
hundred and sixty-eight dollars. They opposed its homold- 
gation on the ground that they are privileged creditors, having 
a lien and privilege on the crop of the deceased for the year 


1826, in consequence of advancing the one thousand.and 


twenty-five dollars on the express and written agreementto 
that effect, and for the two hundred and sixty-eight dollars 


. forarticles advanced during the year, and which were to be 


paid for out of the crop. The crop is alleged to have been 


i a0 
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sold as a part of the succession for one thousand five hundred Wzsr=ax Dist. 


dollars. This fact is admitted. 


1831. 
pm > 


- The written agreement relied on by the plaintiffs to support HAGAN — 
their claim to a privilege on the crop of the deceased, is.a conpuvasc 


letter from him to them, promising to reimburse them from 
the proceeds of his crop, and pledging it as security ie the 
advance thus made to him by the plaintiffs. 

The plaintiffs opposed several items in the tableau on 
which privileges were allowed, in favor of the sheriff for taxes 
and the widow for mourning dresses, &c. all of which are set 
forth in detail in the opinion of the court. 


Boyce, for the plaintiffs and appellants. 

1. The preference claimed on the part of the plaintiffs, is 
for advances made on the faith and pledge of the growing 
crop of cotton for 1826. . Hazleton in a letter to the plaintiffs 
pledged to them his crop in consequence of their permitting 
him to draw on them for one thousand dollars. Before the 
crop was gathered Hazleton died, and his syndic sold the 
crop with the mass of the estate. 

2. If the privilege claimed by the plaintiff is disallowed, it 
will tend to destroy the intercourse and mutual relations 
existing between planters in the country and merchants in the 
city. The merchant will withhold any advance to the 
planter if he is denied any security’ or privilege on the 
growing crep. 


3. We claim a privilege in the nature of a pledge or anti- 


chresis. The term pledge is a general term that authorises 
giving moveables or immoveables—with this difference, that 
it requires the antichresis to be in writing; whereas in relation 
to moveables every species may be pawned. _ Louisiana Code, 
3101-2, 3143, 3121-2. 


4..The amount claimed by the sheriff, Bullitt, for ae 


should be allowed as a privileged claim. See case of the 
State vs. Wrights Administrator. 8 Martin, N. 8S. 

5. In relation to the two thousand dollars claimed by the 
widow, and for which she is allowed a privilege, she has not 
shown that she has a just claim onsthe. succession ; and, in 
any event, she is not entitled to a privilege. 
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Ww. D 
ig Bullard, for the defendant. 


eee 





be regarded either as a ‘Pledge or prairies as relates-19: 
sonra third persons. oth 

2. With respect to the small accounts it is still less entitled. 
to any privilege. The supplies by retail dealers, by the:gmalp. 


only, are entitled to privileges. dosinienn Code, wale 


3175, 3176. E 
3. The vendor’s privilege for eolton bagging is quite a hey 


discovery after it has been sold with the cotton bales, ig. 


being sold confessedly with the cotton, the vendor’s aie 
is cut off. Louisiana Code, 3195. ' 

4. In relation to the sheriff’s claim for taxes, it is true: es 
state has no privilege on the property of the tax collector, who. 
has not paid over the funds collected ; but the property of thé 
taxable himself is specially bound for the tax. henge 

5. The opposition of the plaintifis to conventional interest, 
continuing to run on debts, after the property of the debtor is. 


surrendered, is a new question. But it does not follow thatw 


contract to pay interest is no longer operative after a surrend 
der; and that the relative rights of the parties are thereby. 


settled. A positive law to that effect would impair the - 


gation of contracts and be unconstitutional. ta 


iy a 


Martin, J. delivered the opinion of the court. ‘ 


The plaintiff’s claimed an amendment of the tableau of dis-" 
tribution of the insolvent’s estate of the intestate: 1. Because . 
they were not placed thereon as privileged creditors. 2) 


Because sundry creditors were placed improperly thereon a 


privileged creditors. 3. Because conventional interest was. 


— ——- _ improperly allowed to them. 


vanéestoaplan- Their opposition was overruled. The appellants ¢on-* 


of aietter pledg- tended they were privileged creditors on the proceeds of the’ 
pee hiserop then Jost crop on the intestate’s plantation, having made hin’ 


wing, cannot 
cinima privilege advances of one thousand dollars, and supplied him with pro. 


of the crop sold Visions, bagging and ropes, on his engagement that the cfop’ 
7 dg tes should, as far as needful, be applied to these payments. ©The’ 


debtor. _ evidence of this engagement is in a letter of the intestate to 


1. The claim of the plaintiffs for moneys ebniiinas pits 
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the appellants. Their counsel has contended, that as tothe Wzstenx Dist. 
one thousand dollars there was an additional ground on Prencin! Basal 
which they may claim a privilege or mortgage. They were "404% ¥r 41s. 
advanced and employed for the payment of a like sumdueto  somezrnac 
one of the banks of the city, who had a mortgage therefur ™“™ 
on the plantation. a8 
The counsel has contended that the contract arising on the 
intestate’s letter was an antichresis, or a pledge; and has 
utged that property in expentancy, as it may be the subject 5. yc 
of @ sale, it may be that of a pledge also. Lowisiana Code, made by the cre- 
article 2425-6. ee 
The appellants, in furnishing the money to pay the bank, 72 note The 
might have insisted on being subrogated to the rights of the and secured by a 
creditors whom they paid. Had they done so, they would ba pM 


have a mortgage on the plantation, but no privilege on the ‘4 being sub- 


ted to the 
proceeds of a crop disposed of long ago. a ao neal 
There was no antichresis ; for the appellants -were merely = and in dein 


so, whould have 
had a mo 


t authorised to enter u the land, and reap the fruits on the debtor's 
= me nd, P plantation, but 


till they were paid. Louisiana Code, artitcle 3143. no privilege on 
Property in expectancy, may be the object of a contract of od crop grow- 


sale, because that contract is complete by the mere consent of 
" . . ere was no 
the parties: But it cannot be the subject of a contract of antichresis _or 


pledge, because that contract is what the civilians call a real ee care 


contract ; one whichis not perfected by the consent of the Promise of pay- 


parties, but which requires the delivery of the thing pledged. Sema. of the 


crop, which the 


The claim of privileges for the price of provisions, supplied creditor was not 
for the plantation is made on Louisiana Code, article 3176 ;: *horised to en- 
me : ‘ ter upon the land 
and that for the price of bagging and ropes, on the same law. and reap _ the 
Louisiana Code, 3194. : aaa 
The articles first mentioned, inform us that “such supplies Property in 
of provision as confer a privilege, are such as are made by see ere Bn, 
retail dealers ; that is, persons keeping an open shop, and a coumteat oF ip. 
selling by small portions, provisions and liquors.” Nothing a 
in the record shows that the plaintiffs are such dealers as this qWires delivery. 
article describes, and it is not common, for planters to procure 


provisions for their plantations in such shops. 
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Wzstsex Dist. "The article $194, confines the privilege of the vendor on 
nie price of the thing by him sold, to cases in which the 
uacax eT 418. gtill remains in the possession of the purchaser, In the ep 

somprrnac case, the bagging and ropes were long before sold with withthe 

=a. cotton. 

It therefore appears to us, the Court of Probates PH ls 
ert, in denying the appellants, a rank among the privileged 
creditors. is 

The creditors, which are said to have been i 
classed among the privileged ones, are: 1. The state, 2, » 
intestates widow. 

The state has 1, The state was in our opinion, improperly placed onthe 
pos fren ty tableau as a privileged creditor, for the taxes due by ithe 
pope teirages intestate, “Privilege can only be claimed for those debts, 

to which it is expressly pointed out by this code.” _" 
Code, 3152. We have in vain looked into the code, for aay ob 
article allowing the state a privilege for taxes. fo 

2. The widow is placed on the tableau as a creditor, ‘for vi 
the sum of two thousand dollars, for the amount of. “ay 
paraphernal property, received and disposed of by her husband, 
It does not appear to us, that the evidence supports this ch o 
in toto, and the court in our opinion, erred in ove the 
appellant’s opposition for the whole ; but as it is evident she 
has a claim for less than what is abewad her, which. we 
camnot correctly ascertain, we think this part of the bid wm 
should be remanded. 

The appeallants further complain, that she is impemie 
placed on the tableau as a privileged creditor, for the sum of 
five hundred and eight dollars, viz: 
For her maintenance during one yeat,..............ssesessees wn 
House rent, $96. Mourning dresses, $150, peorere 946 
Keeping the property of the estate,.............scccsssescssssness 62 





Ss cee & -eoeeer 







fees 





$508 

The claim for maintenance, is made on the article of the. 
Louisiana Code, 2353. “The wife has the choice either to 
claim the interest of her dowry, during the year of mourning, 
or to claim a sustenance to be taken out of the succession of 
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het “husband.” In the present case the wife brought no Wssrzax Dist. 


dowry. She is entitled to no interest on that account ; she , Cmnee. 


cannot therefore, claim a sustenance, which is given to her in HAGAN — 


_ the ‘case, only when she relinquishes the interest arising on sonreraac 


her dower. 


‘The claim for habitation and mourning dresses, appears to PP Mg 


sto be given toa wife whobrought in a dowry, for by the same nance, habitation 


article she is entitled thereto, whether she claims the interest _ a 


s . ; J °. of h de- 
and profits of her dowry, or requires a sustenance in lieu estate be 
thereof. is only allowed 


~ No law has been shown, entitling the wife to remuneration, x wife brought 


for the guardianship or keeping of the property ofthe husband’s *, dowry. snd 
estate. oan the in- 
~The court therefore, in our opinion, erred in allowing the it the frat yer. 


- widow’s claim of five hundred and eight dollars, for the above 


objects. 

Lastly, the appellants complain that conventional interest 
was improperly allowed to certain creditors. They have con- 
tended, that in the opening of a succession, the relative rights 
of the creditors, are fixed in regard to each other; and they 
have relied on the Louisiana Code, art. 988-89. 

The first provides, that creditors of a succession shall receive 
what is due them, as also interest and costs, if the estate be 
sufficient: otherwise the order in which they are to be paid, 
shall be determined. 

The other provides that, as creditors of a succession can 
only obtain payment after certain delays, interest shall be 
allowed on their debts, if the estate be sufficient, from the 
death of the debtor, if they were then due: otherwise from 


‘the day they respectively become due. 


Hence it is inferred, that if the estate be insufficient, 
interest can in no case be claimed: The first article clearly 
allows the payment of interest when due, in whole or in part, 


"according to the ability of the estate. The second provides 


for the payment of interest, (if the estate be sufficient) even 
in cases in which none could have been claimed; without 
judicial demand from the debtor. 
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Wrersry Dist. 
Octaber, 1831. 


MADRY . 
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It dees not appear to us, the Court of Probates.: 


overruling the opposition of the appellants in this respect, { 


’ It is therefore, ordered, adjudged, and decreed, that the judg, 


mentof the Courtof Probatesbeannulled, avoided,andrevereeg | 


And that the opposition of the appellants, as far as it tendsig 


obtain a place among the privileged creditors ; and as farasit 


tends to the disallowance of interest to sundry creditorg,) be 
overruled: That it be sustained, as far as it relates to the 
state, who is to be placed on the tableau as a chir 

creditor only : That it be sustained, as to the allowance of five 
hundred and eight dollars, to the widow for maintenanee, 
habitation, mourning dresses, and guardianship; and: that 
she be stricken out from the tableau as a creditor for that sum; 
and that the case be remanded to the Court of Probates;for 
further proof and investigation ; as to the part of the opposition 


which relates to the claim for paraphernal property received by 
the husband, and that the costs be paid by the. estate. in beth 


courts, ey 
a 
j io 





MADRY 05. YOUNG. 
. ea AE 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF mm 3 


FIFTH PRESIDING. 


Parole evidence is admissible to prove that verbal sales of slaves ow. 
state of Mississippi, accompanied by delivery, are valid and binding. — 


In the sale of a slave in a state where the property passes by verbal sale 
and delivery, if the vendee suffers the vendor to retain possession, and he 
sells and delivers the things sold, to a second vendee, the latter will hold 
it in preference to the first. 


Soaslave thussold, being accompanied with delivery and veal 
the price, transfers all the vendor’s right and interest, and needs. no 


written title. Wh 


In September, 1828, John B. Madry instituted his suit im. 


the District Court for the recovery of a negro man nasied 
Jack, from the defendant. It appears from the evidence that 
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"(tie defendant once owned the negro, but exchanged: him in Wastame Duer, 


the’state of Mississippi with one Robert Dawson; :for slave => 


named ‘Aaron. “Dawson being unable to make a complete 
tile to Aaron, Young refused to make an absolute title to 
Jack: Dawson then executed an instrument which was 
which he re-conveys Jack to Young ; but this conveyanee to be 
defeasible, if he; Dawson, made’ Young a good title to:Aaron. 
Dawson remaining in possession of Jack, sells him to one 
Hunter, who sold him to Madry—each ‘sale being accom- 
panied with delivery. Young now reerpetmaprentag se 
Dawson had no authority to sell him.’ 

‘Parole evidence was received to deve that saves ~ ty 


| panies we ee 


_ [Note, This case was bofore this court at its last term. rors ; 


Dunbar, for the plaintiff a 

1. We admit the sale from Dawson to Tout seni al 
the title of the former to the latter, and is good as between 
them, and was defeasible on Dawson making good the title to 
Aaron. But as to third persons it is not good, and can have 
no effect, because it was not an authentic act, nor recorded 
according to the laws of Louisiana ; and as there is‘no evi- 
dence to show the effect of that instrument in Mississippi, the 
court must be governed in its ne by pee tid ssa this 
state. 

2. There was no actual delivery of the slave _— ‘and 
none being expressed in the sale, but on the contrary, both 
title and possession declared to be in Dawson ; the sales after- 
wards from Dawson to Hunter, and by him to Madry being 
accompanied by delivery, were valid, slaves in‘ Mississippi 

personal property and pass by delivery.  Lowisiana 
y 2415, 2417, and 2454. 


iin, for the defendant. 
‘l. The legal title to the slave in question was in Dawson, 
who sold him to the defendant, and gave his private bill’ of 
21 


‘MADRY 
v8, 
YOUNG, 
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Parole evi- 


denceisadmissi- ded with delivery, are valid in that state. Both 
ble to prove that 
verbal sales of 
slaves in the 
state of ae 


nba by delivery 

ni very 
are valid and 
binding. 
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2. The legal title never passing to Hunter, who'soldt6 thy 


- plaintiff, of course he could convey none.” Rete | 


without legal title, gives no right to-hold the wopert 
the title is at issue between the parties. ~ 





Martin, J. delivered the opinion of the court." tia 
This case was remanded from thin’ cont tli 
Judgment was given for the plaintéfi, and the: ndary 
There are two bills of exception taken by the ‘apps 
The first is to the opinion ‘of the court, who ‘to 
evidencé on ez parte affidavit made by @ witness ; 
was offered to be proven. ‘The second was to thea 
parole evidence to prove the sale of a slave in ib 
Mississippi. ; v4 
It was proven in this case, that parole sales of slaves atten- 



















exception, appear to us alike untenable. 

On the merits, the plaintiff claimed aslave in the a 
- possession. The defendant set up title in himéelé » 
showed he was once owner of the slave, and exchange 
with one Dawson. That he obtained.a re-conveyanes of tha 
slave, by a deed from Dawson, defeasible as Dawson’: 
him a, title for Aaron, a.slave which the latter had gi 
in exchange, for the one sued for. But this aa al 
accompanied by delivery. The slave remained in Dawson's 


possession, and was by him sold and delivered to Hunter, who 


afterwards sold and delivered it to the plaintiff. vit, 

In the state of Mississippi, where the transactions tilsiake 
slaves pass by parole contract, and delivery. The slave'sued 
on, was once the. defendant’s property. He exchanged:it 
with Dawson, for another. Afterwards. being doubtful of 
Dawson’s title, he took, to secure himself, a re-conveyanee.of 
the slave sued for; but he suffered the alienor to retain the 
possession of the slave, who in the mean while was soldand 
delivered, and became the plaintiff’s property. ea 

The defendant appears to have received, and does not 


: - appear to have parted with the property of the slave Dawson 
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gave him.in exchange. For any thing that is shown by the Wire Dar 


record, the title of the defendant to the latter is good. beatin! xe Tee 


At all events, nothing i is clearer, that if the vendee suffers —_ 
the vendor to retain possession, and he sells and delivers the TOURS. 
thing sold to the second vendee, the latter will hold it in 4, the sale of 
preference to the first. a slave in a state 


where the’ pro- 
It does not appear to us, the court erred in supporting the perty passes) by 
plaintifi’s claim. , fo a at vm 


Both parties claim under bills of sale, which in our opinion j.. ee a 
cannot avail. The. plaintiff's was attended with delivery. tain possession 
The Louisiana Code, article 2242 and 2417, requiré the Tegis- deli jie” ae 


try of the instruments and delivery of the slave to render ‘ting a 2 


_ the conveyance valid against creditors and third parties ; so the latter will 


their respective rights must depend on the verbal sales which ference ae 


need not, and could not be recorded. 
The sale to the defendant is deficient, because unaccom- - 


panied by delivery. 


But he contends that there is a broken link in the plaintiff ’s 
title. Dawson’s sale to Hunter was accompanied with a 
declaration that he should make no title to his vendee, until So aslave thus 
he himself obtained one from Young. Being accompanied coanfisbed ste 
with delivery and payment of the price, transferred all Daw- — ats 
son’s rights in the slave to Hunter. _His title was complete, transfers all the 
though he was under the apprehension that he lacked a pee rin § 
written title from Young : All these transactions taking place 2 —_ no written 
in the state of Mississippi, where the conveyance of slaves 
need not be in writing. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the district court be affirmed with costs. 
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HEIRS OF WELLS vs. COMPTON ET ALS... 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE wpe on ne 
7s 


FIFTH PRESIDING. 





F Aelia 
In a sale of a tract of land for a certain price, it is stipulated, er 


vendor is not to make a title until complete payment of the price. by 
vendee. Proof of payment may be made by parole teatimecy a i: 
performance of the condition on which the title was to be made, 


Every fact en pais is susceptible of being proved by witnesses, Ke pis: 
ance is made on condition that the alienee shall build a ho e 
the performance of the condition must necessarily be made by w 





Payment may be proved by parole testimony of the d 


payee made in his life-time that he had been fully paid, and a “m 


sumptions arising from circumstantial testimony and lapse of time, 


The plaintiffs sue for the recovery of one thowssiliie 
hundred arpents of land on Bayou Beeuf, on which the defen 
dants reside, and which was purchased from the 
ancestor, Levi Wells, as appears by written agreement dated 
20th January, 1808, but not recorded until 1815) The 


agreement was conditional that no title was to be madetothe 
land by the vendor, until complete payment. The price — 


_ stipulated was three thousand dollars, payable in three instal 
ments. ae 


The plaintiffs allege not more than the first instalmentds — 


paid, (one thousand dollars,) and that the conditions, ander 
which the defendants took the land is forfeited. They pray 
that they may be put in possession of the land andquieted 
therein, and for damages, &c. - “iia 


The defendants aver they purchased the land in 1808, pay- 
able in three instalments; had made complete payment, and. 
complied with the conditions of sale, That they had.pos 


session delivered to them, which accompanied the sale, and 
pray that if any further steps are necessary to perfect thetitle 
that they may have it made complete. 

Parole evidence was offered and received to prove full aa 
complete payment on the part of the defendants. . It,con- 
sisted of one witness, who testified he heard Wells in his life- 
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time acknowledge he had been paid;. and of his executor, Weeruw Dus. 


“who deposed he was sure he was paid, and some other circum- Ber tall 
stances tending to show that the whole debt had been long mutes — 


paid. There was judgment for the defendants, and the comrron errs. 


gene appealed. 


ait. 1 cia, 
i Briggs, for the plaintiffs 
1. This suit is instituted to recover possession ofa tract of 


: land sold to one of the defendants by Levi Wells, in 1808, on 


. 


conditional agreement that a title should be made on full : 
peyment by the vendee.in the. years 1810, 1811, and 1812. 


That condition has not been performed. 


» 2. There was no title made by Wells to Compton, and none 
was to be made, until the conditions of the -obligation were 


: fully complied with on the part of Compton. 


8. That as the title to the land dependéd on the compliance 


_ with'the conditions of the agreement, no parole evidence of 


payment could be received, because the title’ to the land 


_ rested upon the performance of that condition ; if the evidence 
- -wasadmitted, it would be virtually recognising the power to 


ataniy land by gents agreement, which is contrary to law. 


.. Boyce, for the defendants, 


1. The act between the ancestor of the saint and the 
defendant was clearly a sale, followed by possession ; and in all 
the subsequent transactions considered as such between them. 


- [tis so termed in the: written receipt given in part payment. 


2, The fact of entire payment, is clearly proved by written 
testimony, and that of coroborating circumstances by two 
witnesses. 

. $. It has frequently been decided that payments of the price 
of immovesble property may be shown by parole testimony. 
“We, on the same side. 

_ 1. Proof of payment may be made by witnesses, when the 
same exceeds five hundred dollars, and when it goes to support 
animplied contract. Pannel vs. Coe et als. 1 Martin, N.S. 616: 
/%. A sale under private signature is binding, though ‘it 
tecites the intention of the parties to have a notarial act 
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executed: 6 Martin, 10. .A.Pothier on Obligations;:12,. § 
Martin, N.S 440.5 0 pee 


3. A synallagmatic sous sting. prisé act followed, by exe 
cution is not null, though, made single ; but is good 28.2 co 
mencement of proof in writing ; and payment may be 
by parole. 4 Martin, N. S. 203. 8 Touillier, no. 
3 Martin, N. S. 517. 12 Martin, 713. tg 

4. A sale is considered perfect,as soon as there is amagtee. 





ment for the object and for the. price, though no deliveryor 


payment has been made.. Civil Code, 346, art. 40. 
I, did. 27, tit. 2, § 1... Ibid, dib. 16, tit. 1. art. 8. « ssadiiey 


5. Synallagmatic agreements, the dissolving condition, 


always understood. In this case, itis only expressed)’ But 
the dissolution must be sued for at law, and the 

may be allowed to delay it. . Domat, lib. 1, tit. 1, § 4, nos, 
Pothier on Ob. no. 636. 6 Touillier, no. 580. 

6, The expression that Wells retains the title is 
and can have no more effect than if it had been a 
sale without the resolution implied, instead of being express. 
ed. The force and effect would be precisely the same, § 
Towillier, no. 547. Ibid, 472. Civil Code, 274. art. 842,» ~ 

7. Every condition must be performed in the manner. 


‘Aig 






it is probable the parties intended it should be. Andif no 


time is limited for the condition to happen in, it net broken, 
it is certain the event never will happen. Cieil " 

art.'15. Ibid, 272, art, 76. Code Nap. 1177. . The vendor 
may put the purchaser in delay. 6 Towillier, 641... » 4. 


8. But we show payment and performance of ‘the condi- | 


tion by two witnesses and a written receipt of the — 
lapse of time. 3 Starkie, 1089. 


Bullard, for plaintiffs in reply and in conclusion. wail 


1. The instrument or memorandum of agreement reliedon 
by the defendants is a mere promise to sell, on the paymentof 
three thousand dollars, in three equal instalments... | 

2. Pog soma ae payments, except one thousand 

dollars, depends on proof of the extra judicial confessions of the 


’ ancestor of the plaintiffs, out of the presence of the other pafty. 


~ tern 
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» $e The court ought not to give effect to'loose evidence of Wsersaw Dur 
each confessions. Even written receipt i the weual form “<< 
payment without ain: enprian etenisniedicia dl ‘lhe ctietgilina coxtandiininn 
“non numeratd pecunia.” Curia Phil. era ge HG 
no. 29. ‘ 


Martin, J. delivered hompialonell bien » wha 
' The plaintiffs, heirs at law of Levi Wells, deceased, claim 
a tract of land in the possession of the defendantssa 
the plaintiffs’ ancestor, but that the defendants: acquired title 
from him by an act of sale for the price: ae thousand 
dollars, which they duly paid. 

There’ was: te “arta Pe seg and the plainti 


The dpppeibie inhvodiined bdlecemdnit teyiiel, Meitnibiieniiom 
of an agreement, and bargain, and sale,” between the plaintifis 
ancestor and one of the defendants, in the year 1808, by which 
the former sells to the latter, all his right; title, and interest, 
in and to the premises, for the sum of three thousand dollars, 


_ payable in three annual instalments, on the’ first days: of 


January, 1810; 1811, 1812; and it was agreed, that the title 

to the premises should remain in the plaintiff’ ancestor, until 

payment be fully effected: ‘That the defendant should; at his 

own risk, proceed and continue to’ improve the premises:and 

cultivate them, without the vendee being liable on that 

account, or in case the title to the premises should fail. ee 
The appellants complain, thatthe Se ee 

allowing parole evidence of the payment); ‘and hiscounsel has jt ‘is stipslated 


relied on and has contended, that asthe-vendor did SS 
not give his assent to the vesting of the title, until payment, title until com- 


proof of payment: is’ proof of his‘ assent; which cannot be the the pee by te 


established, without a private or public act. of payment may . 
it is clear the deed establishes a sale which depended: on %e made by pa- 


the performance of a condition, the payment of the- price. i> show's per- 


This, like’ every other fact, was susceptible of being proved condition” ‘es 


hich the titl 
by witnesses: If a conveyance is made, on condition’ that wessiy ef Brg 
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Wistri'Dit! the aliehee ‘shall build’a houses proof of the condition mug 


Getter 8S. necessarily be mide by ‘witnesses. 4 FC 320 Teh ieee 
warns ow weirs The ‘appellant has urged, that admitting’ parole eviden 
COMPTON HT 418, be proper, the judge has drawn an erroneous conclusior 
ern it; and that there is:no proof of payment.» 
is suscepti- The appellees have produced, in evidence of payr 
poe per Aa vendor’s receipt for one thousand dollars. 
If a conveyance "They have ititroduced’two witnesses; who’ depose | 
dition that the the pete: se eagaen oe had peregtegie 
build a house, for the lands»: - 
proof of the per- "Phe iappéllant’s voailhcitd dilncni shavéipey me 


ormance 0) 


condition must thousand gt SRNR NE a anc 


necessarily 
ate by witnes- receipt. 


$c he edtensiod, Ciinsindi teeuidet tb witnesse 
deposed to thé-admission that payment was received: 
very little credit ought to be given to his deposition ;)h 
he swears that shortly after the payment evidenced: 
receipt, was made, the vendor said it was in full 
which the'receipt says it was on account. 


As to the other witness, he is a brother of the defo 
and -it is - proved, that he declared in conversation, th re . 


knew nothing-himself about the payment of the 

brother, but thought the debt must have been’ 

Miller knew of the payment.” ney 
A witness who relates the declarations of a man;) 


ceased to live, made in his, the witnesses’ presence, outiof 


that of any other person, has nothing to apprehend of a 
conviction of perjury. He:has nothing to fear from human 
laws, consequently his testimony cannot command thaticon- 
fidence, which results: from the danger, to which  withesses 
express themselves in other cases. “gay ile 
In the present case, suit is brought eighteen years after the 
last instalment became payable. But the death ofthe 
plaintiffs’ ancestor three years after, and the minority of the 
plaintiffs -afterwards, lessen the presumption of payment, 
which results from this long delay. a1 FS BS 
The testimony of the two witnesses cannot, notwwithetadil: 
’ ing the objections to their credibility be set down as nought. 


They swear positively. If the ancestor of the plaintifizwas - 
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not a man of business, he may well have given. a receipt for Wzsrsux Disr. 
the last instalment on account, instead of in full payment. Pn. casa 
The presumption that he did so, is stronger than that a man "6 orwaus 
whose character stands unimpeached and is perfectly disinte- comrrom er ats. 
rested, did forswear himself. The brother might have been 
ignorant of the faet that his deposition of the vendor’s con- 
fession could establish the payment. He declares in the 
conversation referred to, that he knew nothing of the payment 
himself ; he believed it was made, and Miller could prove it. 
But a third witness, Miller, corroborates the deposition of 
the two first. He was an intimate friend of the plaintiffs’ 
ancestor, and.one of the executors to his will. _He declares 
he has always been under the impression, the debt was paid 
to: the plaintiffs’ ancestor, and is not sure it did not pass 
through his hands. At the death of his testator, he would 
surely have looked to the payment of that debt had he not 
been convinced that it was paid. Wells was at the time, as 
Miller informs us, pressed for. money, and the defendants 
fully able to pay. They are sworn to be punctual in their 
dealings. 
ki is in evidence that one of the defendants was co-executor 
with Miller to the plaintiffs’ ancestor. This mark of hiscon- ,, _— 
fidence, three years after the last instalment become payable, be proved by pe- 
weighs a little as a presumption that the debtor had not neg- = 8, pre ren hd 
lected his duty towards his creditor and friend in the time the pale 
latter was in need. rong thet he had 
Facts that may afford presumptions of payment, acquire joy by wy aed 
force as the day of payment becomes more distant—viris sumptions ari- 


acquirunt eundo. eunatancial tee 
cu ¢. 

In the present case the district judge has concluded that pasa 
the payment was made. He had the positive testimony of 

two witnesses, of whose credibility he was a better judge 

than we can be. Strong presumptions added to this, deter- 

mined him in favorem solutionis, which is favored in law. In 

such cases we have. generally, if not universally, conformed 


our judgment to his. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
22 
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VALSAIN ET ALS. VS. CLOUTIER. 


Si gpgths eas 


‘ % 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE oF THE 
FIFTH PRESIDING. 


Y iain 


In a suit contesting the validity of a will by an heir, in which the¢ ea 





is made defendant, and defends the will, and it is sustained, the rights of 


legatees who aye not parties to the suit, are not affected by it, ied 
The decision in favor of the validity of a will, in a suit between the heir 
and executor, does not form res judicata as to the rights of legatees under 
the will. Parties must be heard before they are condemned, and: the 


legatees were not represented by the executor who defended the will, 


Where the parent of a slave child declares in a public act, that 
her child its freedom from the oment of her death, the child is made a 
statu liber until the happening of the event upon which it becomes free... 


By the laws of Spain, and while they were in force it was the law ae 
a legacy or donation made to a slave enured to the benefit of the minster 
in the same manner as if the gift was directly made to him. 


On the sixth of July, 1810, Joseph Dupré made his muneu- 
pative will by private signature, appointing Ambroise: ) 
his testamentary executor. In it he bequeathed six thousand 
four hundred dollars to Jean B. S. Cloutier, his half 





and heir ; and the remainder, consisting of lands, slaves, & be, 


after paying his debts, he willed to a mulatto woman a 
Adelaide, and his natural children by her, who: are: the 
present plaintiffs. 

It is alleged that Adelaide renounced her share of the 
legacy in favor of the petitioners, her children. 

In 1811, Alexis Cloutier, the curator of J. B.S. Cloutier, 
his son, instituted suit and recovered the whole of the suc- 
cession of Joseph Dupré, and received it as heir to his ‘son. 
The Probate Court set aside so much of the will as bequeaths 
legacies and property to Adelaide and her children. The 





suit of Cloutier for the succession of Dupré was instituted 


against Lecomte, the executer,-who, it is alleged, had no 


seizen of the estate ; and that the present plaintiffs were no ~ 


parties to it, and are not bound by the judgment. 
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It is alleged, Alexis Cloutiée,i in April, 1816, received seven “Gone, ae 


- thousand dollars from the executor, which belonged to the 





petitioners as universal legatees of Joseph Dupré ; and that Vass =? az. 


he bid off the plantation for two hundred dollars, which was 
worth two thousand dollars. 

That on account of this lesion and the fraudulent conduct 
of the defendant, he owes the plaintiffs one thousand eight 
hundred dollars and interest. 

The petitioners pray the judgment in favor of A. Cloutier, 
as curator of his son, be annulled, and that they recover of 
him eight thousand eight hundred dollars, with five per 
centum interest from 1811, until paid. 

The answer of A. Cloutier denies the right of the plaintiffs 
to recover any thing. He says he is the sole heir of his son, 
who had the whole of Dupré’s estate adjudged to him by a 


final judgment of the Supreme Court. See case of Cloutier 


vs. Lecomte, 3 Martin, 481. 

He avers all the parties were represented in that suit, either 
in person or by A. Lecomte, the executor; and that the 
judgment is res judicata. The will was declared null as to 
Adelaide and her children ; and that if any legacy was ever 
made to the plaintiffs, it was in favor of the natural children 
of the testator, the latter of whom is a white man, and the 
plaintiffs colored persons, who could not interpose and bring 
themselves within the provisions of the will by = their 
paternity to the testator. 

The plaintiffs are incapable of receiving a as being 
children of Adelaide, the concubine of the testator, ‘and the 
legacy is void as to her for the same reasons. 

The plaintiffs, in an amended petition, declare they are the 
natural children of Joseph Dupré, duly acknowledged by 
him ; that he had neither ascendants nor descendants at his 
death ; and they claim either a legacy under his will or ali- 
mony. They pray for either this, or three thousand five 
hundred dollars each as alimony. 

The defendant denied that Dupré ever acknowledged the 
plaintiffs to be his natural children, or that they are in ‘any 
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daca. 


being in possession for more than fifteen consecutive years. _ 
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way entitled to alimony; that they had already received 
thousand dollars from the executor of Dupré. heen 
At the May term, 1831, of the Natchitoches Court, : 
plaintiffs’ counsel moved to strike from the answers that: m8 
which “alleges they were persons interposed to disgy 
donation made to their mother, as inconsistent and contr 
tory with the main defence, which is, in substance, that} 
were slaves when the will was made and the testator di 
At this stage of the proceedings, Adelaide, the 
intervened and claimed the estate in dispute as the | 
under the will, with the plaintiffs, but which had 
declared null on the ground that they were slaves, &c, © 
alleges that if the plaintiffs could not inherit, not being free, 
the legacies enured to the benefit of Marie Louise Mar 
f. w. c. their common mistress, and who, as far as the p! 
and herself might be considered as property, was their own 
That if the intervener and petitioners were incapable of it h 
riting, the right vested in Marie Louise Mariotte, whow 
party to the suit annulling the will and legacies... 
Louise was the mother of Adelaide, and was a free wom: 
color before the death of Dupré the testator. 5 
The intervener prays, that as Marie Louise is dead, 
be decreed to inherit her succession, (as she is now free,) and 
that the legacies and interest on them since 1815, be bees: 
A. Cloutier denies the right of the intervener to 
that she was represented by the executor in the suit, annulling 
the will and legacies, that on the annulment, they reverted 
to the succession of J. B.S. Cloutier. All the parties claiming — ; 
these legacies, were incapable of inheriting, being slavea ’ 
Finally, their claim is barred by prescription, the defendant ; 















Rost, for plaintiffs. j 
1. Two of the plaintiffs are the natural children of Jos 
Dupré, verbally acknowledged by him, before the prommulga-~ 
tion of the Civil Code, in 1808. The other was born, or Pye 

mother’s womb, at the time of the promulgation, and was 

































OF THE STATE OF LOUISIANA. 


acknowledged by the father, from the begining of his mother’s 
pregnancy. 1 Febrero, p. 67, 35, 375. 2 vol. of Partidas, 
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. 4, tit. 13, law 8. 
. 2. The plaintiffs assumed the character of snail children, 
-with the capacity to inherit, before the adoption of the Civil 
Code ; and their capacity to inherit a legacy made since, must 


vbe tested by the laws in force, before its promulgation. 4 


Partidas,: tit. 19, law 5. Ibid, tit. 15, law 45-6-7-8. . Biewy, 
24, part 1, p. 116. 3 Febrero, p. 269. 

3. The action instituted by Cloutier, against the executor 
of the will of Joseph Dupré, so far as it had for its object, to 


-ascertain whether the will was in due form, was. properly 


brought ; and the decision of the Parish Court, that>it was 
sufficiently clothed with ‘the formalities required by law. to 
make it executory, is binding on all parties: | Butthat part of 
the action, having for its object, to ascertain whether the 
succession belonged to the legal or to the testamentary heirs, 
was improperly brought against the executor ; and. is as 
respects the plaintiffs, res inter alios acta. 

4. The defendant is in possession of the entire succession 
of Joseph Dupré, since 1815, and the plaintiffs are entitled to 
recover from him, so much of the universal legacy made to 
them, as will not exceed.one-half of the amount of the suc- 


cession, together with judicial interest thereon, since May, 
, 1815. 


Boyce, for the intervener. 

1. If the plaintiffs were slaves, then the legacies inured to 
Marie Mariotte, their grandmother, and who was ‘their 
mistress and owner. 

2. In 1815, Marie Mariotte died, and Adelaide became free 
and vested with her mother’s succession. 

3. The legacy made by Dupré being an entire succession, 
prescription cannot avail the defendant; and if the original 
plaintiffs cannot recover it, the plaintiff in intervention can. 


Bullard, for defendant. 
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pi Dist. 1. The decision of the Parish Court of Natchitoches, j in 
1831, 

the suit between the heir at law and the executor, touch 

varsais et 418 the validity of the will, is res judicata, as to all claiming ur 

cadiaiehii the will. That without a decree, ordering the execution ¢ 

the will has no legal existence. Civil Code, p. 242, art 

p- 246, art. 173. 5 Toullier, 586-38. 4 Martin, p. 992, a 

2. That Adelaide was a slave or a statu liber, at the 
opening of the succession, and both she and her childrenjare 
incapable of recovering a legacy, &c.: Their capacity oie, 
tested by the law in force at that time. 

_  §$. That admitting they were free, they were ncaa 
because not duly acknowledged as natural children 
to the code. be, Oe 

4. That Adelaide having been the concubine of Dupré, was 
incapable of receiving such a legacy, as was made to he 
children ; and that the children are reputed persons, interpos 
to disguise a donation in favor of another, which pr 
is “ juris et de jure,” and cannot be rebutted by other e der cc 
1 Febrero, part 1, ch. 6, no. 12. 2-do., part 1, ch. 10, no. $2. 
vol. Partidas, 587. 1 Febrero, part 1, ch. &, sect. 2. Vio, | 
part 1, ch. 1, sect'2, no. 62. 5 Toullier, 86, 87,670. 1 Merlay | 
quest. du droit, verbo concubinage. 4Merlin’s Rep., 84, 85,08. | 
Civil Code, p. 212, art. 15, p. 54, art. 49, 50. - 

5. Interest should not have been allowed since 185) 
because the heir was seized of the estate, and not the legates 
under universal title: and that no demand was — wa 
the inception of this suit. 

6. With respect to the intervener, who claims as the mines 
of the slaves, it is contended that by the code, slaves ar 
declared incapable, absolutely of receiving or tr 
any thing by donation or inheritance ; and that all d 
made to persons incapable, are not only declared null anid 
no effect, but it is expressly declared, that such bequests, shi 

revert to the estate of the donor. 
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Porter, J. delivered the opinion of the court. 
The plaintiffs state, that they are legatees on a universal 
title, of their deceased father, Joseph Dupré, who on the sixth 
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of July, 1810, made his last will and testament, in which, Wars» Drer. 
after giving sixty-four hundred dollars, to J. B. S. Cloutier, his erstenstts cae 
brother of the half blood, and only heir, he made'a bequest to VAVsrs srrars.- 
the petitioners of all his slaves, lands, live stock, &c., after his  cxovrmn. 
debts were paid. The petition states. other facts, which it is 
not necessary for understanding the opinion of the court, 
to set out. jing? 

The defendant pleads among other things : 

1, Res judicata in this: That there was a suit between 
him as curator to the heir at law, and the testamentary exe- 
cutor of said will, who represented all the parties interested; © 
and that by the judgment rendered in said case, the whole of 





the property of the deceased testator, was decreed to belong 


to the heir at law, J. B.S. Cloutier. That the said J. B. 8. 
Cloutier has since died, and that the respondent is his heir and 
represents all right, which his son acquired in the succession. 

2. That the plaintiffs were incapable of receiving any 
legacy from the testator, because they are the children of 
Adelaide, a woman of color, who was the concubine of the 
said testator, and lived with him for a long time before, and.at 
the time of his death, in open concubinage. 

The cause being thus at issue the mother of the plaintiffs, 
intervened and stated, that if her children were slaves, as the 
defendant had alleged they were under the decree of the 


court, then it followed, that the bequest belonged to their 


owner, and not to the heir at law: That this owner was her 
mother, and that she had since died, and her succession 
had devolved on the interpleader. In consequence she prayed 
that the court might decree and adjudge, that the property left 
by Dupré belonged to her. 

To this petition in intervention, the defendant answered:- Ina suit con- 
That the petitioner had.no right to intervene. That she was ‘0 — 
legally represented by the executor, in the suit between him 2 heir, in-whi 
and J. B.S. Cloutier; and. that by law, as well as by the made defendant 
decree in that case, the legacies were declared null, in conse- peer retry 
quence of the incapacity of the legatees. pry ron 

The first question to be examined, is the plea of res judicata. are not parti 


We are of opinion it is not sustained. Parties must be heard pelo Bor 
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Western Dist. befoie they can be condemned ; and it does not ap 


ier commen present plaintiffs were represented in the suit to which} 


er ee. authority of the thing judged is offered against them. J 
cour. law says in ease of a contestation, the executor may interf 
The dicision tO Sustain the validity of the will. There is no doubt he1 

validity of will, and it is perhaps his duty to do so. But his right to in 

ina suit between in a contestation cannot be extended to make him the repre. 


po on sor sentative of the conflicting interests which the. will I ; 


form res judicata 
as to the rights created. 


oflegateesunder The next is the right of the plaintiffs. They contend 

= heard were free, because their mother was free. The proof of Me 
presen are freedom is offered in an act made by their grandmother pre | 
Galepteswere vious to their birth: it is dated the twenty-eighth of Decem. 
_ by the executor ber, 1797. She had the preceding year purchased her 
who ,ccfended daughter, and in this act she declared that from matemal 
love and affection, she thereby gave freedom to her daughter . 
from. the moment of her, the donor’s death. In other words — 
she made her daughter a statu liber. 4 
But the plaintiffs insist that this declaration on the part 4 sa 
Wherethe pa- the mother, manumitted the daughter, and in support of ther 


rent of a slave position they rely onthe Roman Code, lib. 7, tit. 6, nos. 910, 


Mespeseeetirtermenes 







oe eee seneterepnh nies aaa ornate 





i la 
aimee that and the 9th note of Gregorio Lopez on the 5th law of the 15thiitle 
a of the 4th Partidas. a 


—_— = _ We have examined these authorities, and it appears tow | 
death, the child manumission did not necessarily’ result from such a decla-> 


is’ made a, satu ration. That it is a presumption which the law raises from 
happening * the parent calling the slave his child in a public instrument; — 


the event u 
whichitbecomes and nothing in the provisions of the Roman law si 


sat the father or mother holding the child in slavery, when either 1) 


Spain ed while qualified the acknowledgment in the authentic act. By ae | % 
they were in laws of Spain the relation of father and son did not pre i 


$ fe 
nae tack gethen 2 their holding each other as slaves, and we think that as they | 


ey Sag were permitted to hold either as a slave, they might hold him a 

rh soft of jo asa state liber, and make him such. Par. 4. tit. 21, lav? 
ne 

eet ile es oe opinion renders it unnecessary to examine a question , 


Sane eft was WUCh discussed on the argument whether natural children \ ; 
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tion to. their mother, a concubine, whom the law considers Wastsan Dist. 


incapable of receiving. _ 
The last question is the right of the mother, who by the 


_ decease of the grandmother has become free. She insists 
_ that if she and her children were slaves to her mother at the 


time the legacy was given, it follows that the property 
bequeathed became that of her mother; because by law 
every thing given to the slave by last wil and testament 
belongs to the master. 

To this pretension the defendant opposes the 193d article 
of the old Civil Code, which declares dispositions to an heir 
incapable of receiving, caduque or lapsed. Civil Code, 250, 
art. 193. 

If this disposition stood alone in u law it would be con- 
Panive against the right which the ; er sets up. But at 
the time this testament was opened, in the year 1810, the laws 
of Spain were in force in Louisiana ; and although we find in 
them the same general provision, that there is in our code, 
namely, that a legacy to a person incapable of receiving is 


null and of no effect. We find an exception standing with 


it created by positive statute, that a legacy given to a slave, 
shall belong to the master of that slave in the same manner 
as if the gift was directly made tohim. Par. 4, tit. 21, law 7. 
Febrero, part 2, lib. 2, cap. 8, §3, no. 86. 

The question then recurs, does the enactment in our code 
of a general provision existing in the Spanish law, repeal the 
exception which accompanied it in that law. We have so 
repeatedly decided the contrary, and the jurisprudence of the 
court is so fixed in this matter, that it is unnecessary to refer 
to cases in which the principle has been settled. : 

We think as the freédom of the mother took place the 
instant the grandmother died, there was capacity to inherit. 
The successsion and liberty came at the same moment ; there 
was consequently no incapacity existing when the inheri- 
tance devolved on the legatees. 

The court below and jury decided the case in favor of the 


October, 1831. 
VOLSAIN ET ALS. 
v8. 





_ CLOUTTIER. 


grand children ; that judgment must be reversed, and ours 


- be for the mother. 
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Wapents oi They also decided, that the defendant should Pay. 
== since the time he received the estate from the e 


EMERSON ET At. ‘The property had been previously sold, and the proceeds 
ve. t3 
roxst dts. handed over to the defendant in money, we do not. ther 
see on what ground interest was given. He did not ho 

in right to ‘the plaintiff, but: contradictorily to her ; ax 
case cannot be distinguished from that of any other ¢ 
who owes money, and neglects or refuses to pay it. 


It is, therefore, ordered, adjudged and decreed, thal as 
judgment of the District Court be annulled, avoided, : 
reversed: And it is further ordered, adjudged, and deer 
that the intervener, Adelaide, f. w. c. do recover of the ¢ 
dant the sum of six thousand six hundred and. eighty 
dollars, with interest at the rate of five per cent. fromthe d 
April, 1830, until’ paid; and cost: in the court ‘of ‘the fi 
instance. ‘Those of appeal to be paid by the-appellees, * 


EMERSON ET ALS. US. FOX ET ALS. 


APPEAL FROM THE COURT OF THE SIXTH  eapeamed THE JUDGE OF 7 
FIFTH PRESIDING. 


‘Where an appeal is granted, and an order requiring the appellant bw : 
bond, exceeding the judgment by one-half, if to stay execution; orfor 
one hundred dollars, if only to cover costs ; and it is taken in the form of : 
@ suspensive appeal, but for a sum a little short of that required by 
order, the appeal will be retained as a merely devolutory one, 


rs Pas 
An intervening party, has no right to take advantage of the insufficiency of 
the pleadings or proceedings in attachment against a. defendant. | The 
nullities are relative only, and the defendant alone can urge them. © ‘ 





A provisional seizure of property in an attachment suit, subjects it to the 
payment and satisfaction of whatever judgment the attaching creditor 
may obtain, in preference to other creditors or claimants. 
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A contract of sale is perfeet between the parties by their agreement; but it Wzsrzax Drsr- 
is necessary there should be a tradition, or delivery of the property, to ro oote sie 
it in the purchaser. | mene 

eis FOX ET AIS, 


The law considers the tradition, or delivery of immoveables as always 
‘accompanying the public act, which transfers the property: But if this 

“property is attached by a ereditor, it forms a legal obstacle to the delivery: 
The law does not consider that as done, which cannot be done. 


The plaintiffs, N. Emerson & Co., instituted suit by 

attachment on a note of A. .Fox’s for five hundred and fifty- 

eight dollars, in the parish of Rapides. Fox resides in the 
_ | stateof Alabama, but had property in Louisiana. 

The attachment was levied on a house and lot in the town 
of Alexandria, as the property of Fox. 

Whitall, Jaudon & Co., now intervened and claimed the 
house and lot as their property, having purchased it of Fox 
for two thousand dollars. They allege many defects in the 
form and manner of suing out the attachment ; and that they 
had paid two hundred and fourteen dollars on the purchase of 
the house and lot to the vendor of Fox, and are subrogated 
to his rights, privileges and mortgages, at least for this sum. 
They pray that the property may be decreed to belong to 
them, &c. 

An attorney was appointed to represent Fox as an absent 
defendant, who in his answer alleged the attachment was 
defective : 1. Because Flint, on whose affidavit it was obtain- 
ed, does not appear to be the attorney in fact of the plaintiffs, 
and which is denied, &c. 

There was judgment for the plaintiffs for their debt, inte- 
rest and costs; and that the house and lot be sold to satisfy 
the judgment, reserving to the interpleaders a claim on it for 
one hundred and thirty-four dollars and thirty-one cents, paid 
to Fox’s vendor. 

The interpleaders appealed. | 

- The plaintiff and appellee moved to dismiss the appeal, 
because the bond was insufficient. The judge’s order 
required it to be given for one-half over the amourit of the 
judgment, or for one hundred dollars if taken only:to cover 
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Wssrzry Dist. costs, The bond is drawn’ with a vinws stay core 


October, 1831. 
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falls a little short of the amount required by the j 


Thomas and Flint, for the plaintiffs. . 

1. The appeal bond is insufficient. Having been take 
stay execution, it falls short of the sum required’ in the jud 
order to effect that object, and the appeal should be dismi 

2. No appeal has been taken by Fox, the defendant in 
suit ; consequently the judgment remains open as to him; 
the appellants, who intervened in this case, have no right 
abject or take advantage of any of the proceedings or matte 
affecting the defendant alone. 

3. ‘The sale from Fox to the appellants could only be 
sidered as an escrow, whilst the property remained in Fi 
possession. Before the appellees had any notice of this pr 
tended sale, which was admitted to record in Alabama in 
August, in 1829, and from which period alone it could be 
considered as assuming a real character, the appellees had 
levied their attachment on the property in Alexandria, y 
operated on it, the code giving the right to have the judgn 
satisfied out of it. 


Boyce, for the interpleaders. 


1. The order for the appeal is taken in the alors j 


either to stay execution or cover costs. The bond is,” 





fore sufficient to cover costs and sustain the appeal, being for 
more than the judges order for the latter alternative. =) 
2. The affidavit on which the attachment issued is defece 


tive, as the agent of the plaintiff who made it, only swearsio 


. the best of his belief, instead of his knowledge and belies s 


The interpleaders being parties interested, have a right to set 
aside the proceedings for this defect, though Fox, the defen- 
dant, does not complain. ae 


3. The sale was made by Fox in Alabama to the ant . ie 


lants, and the deed in their possession before the attachment 
was levied on it as the property of Fox. 
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4, Attachment gives no lien on the property. Nothing Wesrean Dist. 
but an execution from the time it is levied on the property, October, 1831. 





operates as a lien. Code of Practice, art. 724. a 4 
v8. 
Martin, J. delivered the opinion of the court. FOX ET ats. 


_ The appellee claims the dismissal of the appeal, because 
the bond is not legal nor sufficient, and not in conformity 
’ with the judge’s order. 

The judge’s order directs bond to be given for an amount 
exceeding the amount of the judgment by one-half, condi- 
tioned as*the law directs, so as to. stay execution; or in the 
sum of one hundred dollars conditioned to pay costs, if the 
appeal be not taken to stay execution. 

The condition of the appeal bond is that of bonds given 
with a view to-stay execution ; but the sum mentioned in it 
does not quite exceed the amount of the judgment by one- 
half. ' 

The appellant has contended that as the bond is for more 
than one hundred dollars, itenabled him to sustain a devo- 
lutive, though not a suspensive appeal. The judge made his . 
order in the alternative if the bond was conditioned as the 
+1) law directs so as to stay the execution, it was to be given for 
a, a sum exceeding by one-half of the amount of the judgment ; 
otherwise it was to be given for one hundred dollars, condi- 
tioned to pay costs. Where an ap- 

The appellants chose to give bond’ under the first alterna- Peal is ‘granted 
tive, conditioned as the law directs to stay execution, i. e. for ating "an sp 
the payment of the judgment; but he contends, that as are . 
payment of the judgment includes the payment of the costs, ona te oy 
that the bond is for the payment of costs; and is not the less stay excention ; 
good because given for an amount exceeding that fixed by dred. dollars if 
the judge for an appeal merely devolutive, and as from the po. es ea ite 
| circumstances of the insufficiency of the sum, the appeal is takenin the form 
‘ ; - not suspensive, it must be sustained as a mere devolutive one. appeal, but for a 








oa 
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In this position we agree. In the case of Ross vs. Pargoud, of thar cobeaped 


" ante, decided last year, we held,a bond for a suspensive appeal, by the — 7 
which was for a less sum than that fixed by the judge, could retained as 


~ not support a devolutive appeal, although for a sum evidently parts Mi cao 
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Wasrzex Dist, more than sufficient to cover costs. In that case the judge ; 
» 1851. had named but one sum in his order. He had not, as in the . 





EMMERSON present case, given the appellant the alternative of two 


ET als. ; 
v8. one for a sum of one hundred dollars to cover costs; and‘one 
FOX ET ALS, 


in one of the alternatives. In the former case there were 





two alternatives. The judge had fixed but one single sam el 





as the amount of the bond ; and the appellant did not: 
the condition on which the appeal was granted by. giyj 


Se, 


bond fora less sum. The appeal must, therefore, be — | 


as a mere devolutary one. 


On the merits the appellants intervened in order to claim : : 


the property attached, alleging it to be their own. They 






averred that the premises, a house and lot in the town ¢ er 


Alexandria, were conveyed to them by an act sous seing 


in the state of Alabama, on the sixth of July, 1829, by the 


defendant, who on the eighteenth of August flowing 
acknowledged it in the court of the county of Lauderdale, i 


said state, where it was ordered to be copied. That said ¢ * 4 


house and lot were attached in the present suit as the pro. 
perty of the defendant, their vendor. They alleged that the 
bond and affidavit annexed to the plaintiff’s petition were 
insufficient and illegal ; prayed that the attachment mightbe 
set aside, and that if sustained in whole or in part, they ; 
might be declared to have a privilege for a sum of money paid 

by them to extinguish a mortgage which existed on the pre- 
mises at the time of the purchase, iss 


ai: The attachment was sustained. Judgment was given for 
Fight to inp o- the plaintiffs against the defendant; the premises were 
inotiheionen of directed to be sold to satisfy it; and the intervening party 
proceodings in was allowed a privilege on the proceeds of the sale to the 
attachment — & amount of the sum paid in extinguishment of the mortgage. 


a defen- 


t. Thenulli- They appealed. 


ee are relative An intervening party has no right to take advantage of the 


pr yexel ulone insufficiency of the oath or bond on which process of attach- 








Ree PMA 


for a sum to enforce the payment of the judgment. Inthe |) 
present case the bond is given for a larger sum than ordered || 
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ment issues. The nullities arising therefrom are relative Weorzxx Dist. 


+ 1831. 


- only, and ‘the defendant alone can urge them. 4 Martitty N. cee 


BE cies = 
As acts sous seing privé have rio date or effect against third ve. 
persons, it is clear the attachment was properly levied, before Teer. 
_ the registry of the sale to the intervening party. But they 
contend they acquired a complete title by the registry in the y 


parish judge’s office; and they contend that as an attach- 
ment gives no lien to the attaching creditor, their title was 
complete against the plaintiffs; the defendant’s property 
became theirs before judgment, and the court erred in direct- 


‘ing its sale to satisfy the judgment. 


It is true the Code of Practice, art. '724, says, provisional 
seizures give no privilege to those who have made them, till 
they have obtained judgment and order of execution on the 
property provisionally seized. 

The corresponding French part of the text uses the expres- 
sion, “Les Saisie arréts” (attachment) instead of provisional 
seizure. The articles 264-5 of the Code of Practice declares 
that the property attached “shall be subject to satisfy such 
a judgment as may be rendered against the defendants.” 

It being evident from the phraseology of both texts of the _Aprovisional 
Code of Practice, that the English part is a translation of the seizure of pro- 
French. We have been in the habit of attending to the le vane 
latter much more than we do to the French part of other laws. pa coy — 
But in the present case, as both parts of the code in articles tisfaction of 
264-5, subject the property attached to the satisfaction of the name the Sas oak 
judgment thereafter to be obtained, we cannot allow. the Osis in prema 
French part to control the other in a manner that will contra- nes.‘ <a 
dict the evident and manifest intention of the legislature, in mants. 
the former articles, and enable the defendant to destroy the 
effect of the attachment, ole me in pret 

Further, the contract of sale is perfect as to the parties by be peng oot 
their agreement before the tradition. Louisiana Code, 2431. greement; but 
But this tradition is necessary to vest the property in the ions should be 
vendee. . This has been so very often decided in. this court, ied an Pia 
that a reference to particular cases is unnecessary. But the property, og 


law considers the tradition or delivery of immoveables as ae 
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Wesrzan Drsr. eae . “hy ae 
seg always accompanying the public act which transfers the pro. my 
Ont perty. Ibid, 2455. From this general provision those cases |’ 


srwpree or must be excepted in which there is an evident legal obstacle nt At 
v8. to the delivery. The law carinot consider that as oa 
DAVENPORT'S Which cannot be legally-done. In the present case the house. aaa 


HEIRS ET ALS. 
and. lot being i in the possession of the sheriff at the time of . e 













The law con- 
siders the tradi- sale, it is clear the vendor could not make a tradition of 


tion, or deliv, delivery of them without violating the possession of. < a 


m 


of immoveables 


asalways accom sheriff; and it is clear the appellants cannot be e+ to 


ing th 
lic act, which defeat the plaintiffs’ suit in this manner. 
tceachaputiee pee 
perty: But if ig 
ated’ by wh therefore, ordered, adjudged. and decreed, that the 
we aoe judgment of the District Court he affirmed, with costs. 
a fc) 
to the delivery : 
The law does 
not consider that 
as done, which 
cannot be done. 








' S¥NDICS OF MORGAN US. DAVENPORT’S HEIRS ET ALS hi 
SAME v8. PAVIE ET ALS. Pa 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE be 
FIFTH PRESIDING. ve . pl 
Where two partners in trade, agree on a partition of their partnership pro- al 
perty, and to wind up their business, and one of them sells to the other . di 
all his interest in the concern, which consists of debts due to the partner>) hi 
ship, &c., he guarantees to the vendee, not only the solvency of the debtors, beg 
but is bound in warranty to make good the loss occasioned by theif Ap 
insolvency. Pp 
Co-heirs after partition, remain warrantors to one another, for any trouble a i | : 
. and eviction, which proceeds from causes anterior to the partition; and : 
guarantee, that the debtors of the succession, are solvent the time the 4 
debts become due. The same rules and obligations apply to partners ; in ; 
trade. P 
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And where in any partition, sale, exchange, or transaction, between co-heirs W2sTEaN Dist. 


or partners in trade, which has for its object, the division of the commu- 
nity or partnership property, if the vendee, or any of them suffers lesion 


. of more than one-fourth of the trae value of the thing; he can cause the ~ 


. rescission of the partition, transaction, &c.; and compel the vendors or 
, other co-heirs or partners to make good the loss. 


Soin a sale from one partner to another, of property, made communi divi- 
» dendo, the vendee is not presumed to take the property at his risk, unless 
he expressly assume it, andif he suffers lesion of one-fourth, he has his 


>, action of rescission. 


In the year 1808, John Cortes, of Natchitoches, and 
Benjamin Morgan, of New-Orleans, commenced-business in 
partnership, which was conducted in the name of the former, 
in the town of Natchitoches. 

In 1819, they dissolved the partnership. Cortes agreed to 
pay the debts of the firm, amounting to upwards of ten 
thousand dollars, and receive the debts due the firm, amounting 
to eighty-eight thousand three hundred and fourteen dollars, 
according to the books. Allow Morgan his private account, 
and he executed his two notes, dated March 13th, 1819, to 


Morgan for seven thousand six hundred and ninety-one 


dollars and eighteen cents, and two thousand six hundred and 
ninety-one dollars and nineteen cents, payable in one and two 
years, with Samuel Davenport as surety. Thus it was agreed 
that Cortes should pay the debts of the firm, and receive the 
balance due it, for his portion ; and Morgan be allowed his 
private account with the firm, and the two notes of Cortes, 
amounting to ten thousand three hundred and eighty-two 
dollars and thirty-seven cents, with Davenport as surety, for 
his share of the concern. 

In 1829, Morgan being insolvent, and dead, his syndics 


instituted suit on the two notes given by Cortes, with Daven- 


port as surety, in the District Court ; and also in the Probate 

Court on the same notes, and another for five thousand dollars 

executed by Cortes alone, for a house and lot in Natchitoches, 

on which a mortgage was retained. John Cortes being also 

deceased, the suit was instituted against his executors. The 

plaintiffs prayed judgment in the District Court, against Cortes 
24 


October 1831. 
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Wssran Dist. and the heirs of Davenport, for ten thousand three hundred 


October, 1831. 
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and eighty-two dollars and thirty-seven cents and interest; 
and against the executors of Cortes, in the Probate Court for 
fifteen thousand three hundred and eighty-two dollars and 
thirty-seven cents, the amount of all the notes, and for the 
enforcement of the mortgage. The parish judge being a 
brother-in-law of Cortes, recused himself, the cause was 
transferred to the District Court, and cumulated with the 
other. 

It turned out, that of the amount of debts due the firm, 
there was thirty-two thousand. seven hundred and twenty-five 
dollars of bad debts, so that Cortes suffered lesion or loss of 
more than one-fourth in the transaction with Morgan. His 
representatives in their answer, prayed that the transaction 
with Morgan, might be rescinded, and the money which 
Cortes had paid on the notes he executed to Morgan, be 
returned, amounting to seven thousand two hundred and 
twenty dollars, after deducting the one of five thousand 
dollars, which was given for a house and lot. 

The district judge decided, that the debts Cortes took, and 
the fact that he believed them good and solvent, and which 
he accepted as such, was not a renunciation of the warrant, 
which followed the partition of debts and rights between the 
partners. Civil Code, p. 400, art. 60, and p. 204, art. 242. 

There was judgment rescinding the transaction and cancel- 
ling the notes, and in favor of Davenport’s heirs for costs: and 
for Cortes’ heirs in re-convention for seven thousand two 
hundgsed and twenty dollars and costs. 


Boyce, for the plaintiffs, contended : 


1, That in the sale and transfer of debts of a partnership, 


the only warranty implied in the law, is the existence of the 
debts, and not their solvency. That it isin mere matters of 
partition among co-heirs, that they become responsible in 
implied warranty, not only for the existence of the property 
or debts, but its reality and solvency. Civil Code, page 368, 
art. 125-6. Ibid, page 204, art. 242. 
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2. If this transaction consisted of a sale of debts and the W#stTen» Dist. 


merchandise inventoried, then there was no warranty of the 


solvency of the debts, for there was none stipulated. Civil 


Code, p. 368, art. 126-7. 

$. And if in construing the nature of this contract, it were 
granted that it was a partition, it does not follow that a re- 
scission could be had on account of lesion in a mere com- 
mercial partnership, for it is governed by commercial usages 
and commercial law. Civil Code, page 400, art. 61. 

4, But this was clearly a contract of sale, for Cortes agreed 
to give Morgan ten thousand dollars for his interest, besides 
allowing him his private account ; and to pay the debts. ** He 
considered the debts and property of the concern, from that 
time, his own. He complained not of lesion. Lesion is 
allowed in partition, because it is considered a mistake of cal- 
culation, and that the object of the parties is supposed to be a 
perfect division of the-effects. 4 Towillier, no. 570. 

5. Even had this been a partition instead of a sale, and 
subject in the first instance to rescission, Cortes ratified it by 
his frequent promises, and voluntarily executing it in part. 

6. The judgment of the District Court is grounded upon a 
supposed error of law, under which the defendants labored. 
If it were so, it might serve to protect him, but could give no 
right to recover from the plaintiffs. 

7. Had there been ground for rescission it ought to have 
been prayed for within ten days, to avail the fiend ne it. 
4 Touillier, page 574, no. 584. 


Rost and Bullard, for the defendants. 

1. The two first notes signed by Cortes and Davenport 
were given in part consideration of the sale which Morgan 
made to Cortes, in 1819, of all his rights and interest in the 
commercial partnership between them. 

2. That sale took place to effect a partition between Cortes 
and Morgan, and to put an end to the community of the 
partnership property. It was not. made at the peril and risk 
of the purchaser ; for the risk and peril cannot rest exclusively 
on the purchaser without an express agreement to that effect. 


October, 1831. 
ee: 
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> reegperen 8. In that transaction John Cortes suffered lesion of more 
___. than one-fourth, and indeed of more than one-half of the 
——— whole amount of his share. 


al 4. The payments he had made on account of his notes to 

a mecca Morgan, amounting to upwards of eleven thousand dollars, 

were made in error, and the plaintiffs cannot, under any cir. 
cumstances, claim interest on the amount of the note, 

_5. It is an unquestionable principle in law, that warranty 
of some sort or other is implied in every contract having for 
its object the alienation of property of every kind. 

6. That every alienation of whatever may form the object 
of a sale or exchange is made at the risk of the vendor under 
various modifications. If the vendor wishes to-exempt him- 
self from all ultimate risk, it is clear he must so express 
himself in the contract. 

7. That every first settlement between heirs or partners by 
which a state of indivision is terminated, whatever form of 
contract be adopted, is in substance a partition, and subject:to 
all the rules which govern partitions, and particularly ae 
to rescission for lesion beyond one-fourth. 

8. That every transfer or sale of all the rights of one 
co-heir to the other is liable to rescission for the same cause, 
unless the purchaser has expressly taken all the risk on 
himself. 

9. That in point of fact, such was the character of the set- 
tlement between Cortes and Morgan, and that enormous 
lesion has been shown. 





7 
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Mathews, J. delivered the opinion of the court. 

In this case, the syndics representing ‘the estate of Benja- 
min Morgan, deceased, claim a balance-on three notes—two 
i) amounting to ten thousand three hundred and eighty-two 

dollars and thirty-seven cents, executed jointly by Cortes and ~ | 
Davenport ; and one for five thousand dollars, made by Cortes } 
alone.. On these notes, the evidence clearly shows a balance 
remains due and unpaid. But the defendants deny the lega- 
Jity and justness of the consideration for which they were =| 
. given, and plead in re-convention, claiming a considerable: 
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-buhdred and eighty-two dollars and thirty-seven cents, were 
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.sum of money as due to Cortes, from Morgan’s estate, on a W=stsrx Dist. 


fair settlement of accounts as they stood between. these’ ben idea 


parties at the time the two notes for ten thousand three  ®™¥2Icsor. 
MORGAN 





v8.. 
given by Cortes and Davenport to the payee. This defence a 


is sustained by the court below, and judgment was rendered 
in favor of the succession of Cories (he being then dead) on 
the plea of re-convention against the estate of Morgan for a 


~ large sum ; from which the plaintiffs appealed. 


We assume it as true that the facts of the case justify the 
judgment of the District Court, if that tribunal was correct in 
the opinions which governed it in relation to questions of law. 

The evidence shows that Morgan and Cortes had been for 
many years previous to 1819, co-partners in trade in a com- 
mercial establishment in the town of Natchitoches. That in 
the month of February of the year last mentioned, an inven- 
tory was made by Cortes, assisted by James Locard on the 
part of Morgan, of all the property then belonging to that 
concern, consisting of debts due to the partners and the mer- 
chandise on hand. This inventory showed a large amount 
of profits, and was made with a view to a partition between 
the partners. Instead, however, of dividing in kind, Morgan 
sold out his interest to Cortes for ten thousand dollars, which 
was to be paid according to the notes of the latter, given 
jointly with Davenport. It is further shown by the evidence, waiters tune 
that the profits assumed in the inventory, proved to be in a trees rie 
great degree illusory, in consequence of the insolvency of the partnership pro- 
greater number of the debtors to the partnership; thereby Lars ~ en 
reducing the common stock toa much smaller sum than was brtines#andone 
imagined at the time Cortes purchased from Morgan his the other all his 
: interest in the 
interest.. concern, which 

The questions of law arising from these facts are to be ton 6 Ogee 
solved principally by the provisions of our old Civil Code "ership, &e., he 


guarantees to the 


relating to partitions ; the most important of which is to ascer- vendee, not only 
tain whether a vendor of his interest in an undivided property be Fenn 4. 


is bound in warranty to the vendee; and is under such war- is bound in war. 
ranty obliged to answer for loss occasioned by the insolvency good the loss oc- 


of debtors, whose debts were included in the sale. noua 2 ox 
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Wasrenx Dist. The article 239, page 204, of the old Civil Code, declares 


Gaehery emt co-heirs of the partition, remain respectively warrantors, 
semnres oF one towards the other, for the trouble and evictions, which 

vs. proceed from a cause anterior to the partition.. Article 242; of 
Maas eras, the same page, states, that warranty between co-heirs has two 


Co-heirs after WiHerent effects, according to the two kinds of property which 
partition,remain May exist in the succession. One composed of things which 


eran her, fn really exist in nature. The other of active debts and other 


one ee = 
Gielen ehaas rights ; and with respect to these, they are not only guaranteed 
proceeds from as belonging to the succession, but such as they appear to be ; 


ee that is to say, as being effectually due to the succession, and 


_ Fegan by debtors, solvent at the time of partition ; and who shall be 
of the sueces- so when the debt will become payable, &c. Article 248, the 
sion, are solvent : R ; s . ‘ 

the time the Warranties explained in the foregoing articles, exist of right 
dae.” The same 20d would be implied, and the heirs bound to them reciprocally 
rules and obli- though no such thing should have been expressed in the 
gations apply to ee 

partnersintrade. partition, &c. 

These appear to be the principal warrantees between 
co-heirs, in a partition as established by the code, the rules, 
of which are also applicable to the present case, according to 
the article 60, found at page 400, of that authority, where it 


treats of the different manners in which partnerships end. 


ay ge te The article 250, page 206, enumerates the causes which 
e, 


. ane authorise the rescission ofa partition ; among which lesion of 
between coheirs more than one-fourth part of the true value of the thing is 


or partners in 


trade, which has One ; and that on which the defendants’ mainly rely. Artiele 
re! division’ of 253, provides that this action of rescission takes place, not only 
community or against all acts bearing the title of partition, but even against 
perty, ifthe ven- all those which tend to the division of the property between 


deer or any Jf the co-heirs, whether such acts be entitled sales, exchanges, 


on - transactions, or otherwise. 
of the true value But according to article 254, this action is not admitted 
can eause the against a sale of hereditary rights, made without fraud to one 
oa ag trane, Of the heirs, and at his risk by the other co-heirs, or any of 
sation, Hes and them. 

dors or othereo. As we have already shown by the article 60, page 400, of 
heirs onpartners she Code, that the rules concerning the partition of inheri- 


to make 
the loss. tances, apply to ordinary partners; and as there is nothing 
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produced, which excludes from the same rules, partitions remeiong 
made by commercial partners, the sole question which remains eran 

in this case, is to ascertain, whether in a sale from one partner *°™Tn"s mums 
toanother, made communi dividendo, the vendee is presumed 08. 

to take the property, purchased at his risk? and consequently °"7.s™™* 
has no claim in warranty against the vendor. 

This question seems to have attracted the attention of the oe 
commentators on the Code Napoleon, in relation to articles from one partner 
of that code, similar to those cited from our old Civil Code: po incense 
And one of them (held in high repute as a lawyer) declares @mmmmt diui- 


the ven- 
it as his opinion, that risks must be expressly assumed by the dee is not pre- 


vendee, in case of sale by co-heirs: See 4 Merlin, verbo droit co pespaapret 

succession. This we believe to be a correct interpretation of the honunaidiear 

rules relating to the partition of successions. And as partitions sume it, and if 
e suffers lesion 

between all partners, are subject to the same rules, it follows of one fourth, he 

as @ necessary consequence, that they must be governed by the has his action a 

same interpretation. In the sale now under consideration, 

which was made to effect a division of the common property 

of Morgan and Cortes, the latter, who was the vendee, did 

not expressly take on himself, the risk of the solvency of their 

debtors. And having shown lesion in the sale, above one- 


fourth, ought to be relieved against it. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be affirmed with costs. 


FULTON’S HEIRS ET ALS. vs. ADMINISTRATOR OF CURTIS'S . 
HEIRS ET ALS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF RAPIDES. 


The curator of minors owes them interest on all sums due by him to the 
estate, from the day of his appointment, if they were due. If not due, 
only from the day of payment. 
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Western Dist. 
October, 1831. 
———————— 


FULTON 
ET 
vs. 
CURTIS’S HEIRS 
ET ALS, 





CASES IN THE SUPREME COURT 


The curator owes interest for all sums from the time they came into hig 
hands, unless he shows he put them out at interest. 


— If on an opposition to the homologation of a tableau, a creditor has a special 


judgment, altering in part the situation or amount of his claim, and 

another complains of this alteration, and appeals, the appeal must be 

taken from the special judgment complained of, and not from the — 
. judgment of homotogation. 


Unless the appeal is taken from the special judgment, its merits cannot be 


gone into on an appeal from the general one of homologation, but has the ~~ 


force of res judicata. 


In August, 1828, Isaac Thomas, syndic of the insolvent 
estate of R. H. McWaters, deceased, filed his tableau of dis. 
tribution and classification of the debts due by and owing to 
the estate, and prayed for its homologation. 


The judge of probates changed the amount and rank of. 


the privileges and debts due the plaintiffs, from their position 
on the tableau by reducing them; and allowed Curtis’s estate 
as a creditor to a much larger amount than was allowed it 


on the tableau, giving it a higher rank ; also reduced the 


plaintiff’s claim still further, to give preference to J. M. Bol. 
libellas, an opposing creditor. 

McWaters had been appointed in his lifetime tutor to ‘the 
minor heirs of Curtis. He died without rendering any 
account of his tutorship. But there was a note of his pay- 
able to Curtis’s estate, which was found cancelled after his 
death. Curtis’s administrator urged that the amount of this 
note must be considered as coming into his hands as tutor, at 
the time of his appointment and that interest must be charged. 
The probate judge entered judgment on this item according 
to the demand of Curtis’s administrator, charging McWaters 
with the amount of the note as a privileged claim, allowing 
interest on it from the date of his appointment as tutof. 
There was then a general judgment of homologation, from 
which the plaintiffs appealed. 


. for the plaintiffs and appellants. 
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- ee Our appeal is founded on the opposition of the adminis- W#sT=2» Dist. 


trator of the heirs of Curtis to the homologation of McWaters’s, 


October, 1831. 


tableau. In this opposition the heirs of Curtis were allowed oe 


a preference on simple debts due them by McWaters in. his 
lifetime, and made to have precedence over his special 
mortgage creditors, on the supposed ground that when he 
became tutor to Curtis’s heirs, his private debts. were to be 
considered as contracted by him as tutor, and secured by tacit 
mortgage. 

2. This opposition was allowed on the additional grvend 
that interest was allowed the heirs on various sums re- 


~ egived by Mc Waters as their tutor, from the time of receiving 


them, and which had been received for the value of articles 
not accounted for in the inventory. No account having been 
made of his tutorship, and from the rendition and liquidation 
of which alone the appellants contend, can they be made 
responsible for interest. 

3. In relation to the opposition of Solibellas, the heirs of 
Fulton say that the payment received from McWaters was a 
general one, and was not by the payor imputed to any par- 
ticular debt ; and that the plaintiffs, as his creditors, had a 
right to impute it to the purchase of the land ; that they had 
so umputed it in good faith, and could not now be made losers 
by a different imputation. 


Scott, for the defendant and appellees. 

1. The plaintiffs contend that a privilege was improperly 
allowed to Curtis’s heirs, for the amount of a note, they held on 
McWaters, which had been delivered to the administrator of 
Curtis’s estate after McWaters’s death, cancelled. 

2. We contend that the legal mortgage given by law, upon 
the property of tutors and.curators attaches for their responsi- 
bility. That McWaters acting as the tutor of the minor heirs of 
Curtis, could not be appointed, unless he had previously paid 
his note. If he had paid it'and the money went into his hands, 
after his appointment, it was clearly money received by him, 
and for which his pruperty was legally bound. 


25 


v8. 
CURTIS'S BEIRS 
ET Als. 
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W: Di ti 
arriagh ag 3. If on the other hand, the note had went into his hands. 


—___-_... and he cancelled it, he made himself liable as tutor, for the | 


rouro’s szr5 amount. It was an act of responsibility for which the minors 


v8. had a legal mortgage. Louisiana Code, 354. 
CURTIS’s HEIRS 
BF Als. 
a Martin, J, delivered the opinion of the court. 


of minors owes 


them interest on he heirs of Fulton and Thomas, are appellants from te 


all sums due by judgment of homologation of the tableau of distribution, . 
tate, from the Thomas complains that interest is allowed on various dei, 
ws along *F; not properly bearing interest in the curator’s hands. 


wom, ae As to the sums due by the curator himself, he owes interest 


from the day of as curator from the day of his appointment, if they were — 


so aa _ Previously due ; otherwise only from the day of payment. 
owes interestfor Asto the sums he received from the debts of the estate, he 
oe ‘on owes interest from the day they came to his hands, unless he 


came into his shows he put them out at interest, soon afterwards. 
hands, unless he 


shows he put The calculations of interest, appear to have been made on 
them out st in correct principles, and therefore the complaint was properly 
disregarded. 


If 
sition to the ho-  Fulton’s heirs complain that their claim was impropai 
mologation of a 


tableau, a eredi- Yeduced on the application of Sollibellas; but the appellee 


tor has a special yo ; sah f . : ' 
Seiginent pecia! urges that this claim is passed into the authority of res judicata, 


ing in part the The syndic filed the tableau, which was opposed by, Sollibellas, 
situation or a- 


mount’ of his 2nd a special judgment rendered sustaining the objection 
claim, and ano- in part, and the amount fixed by this judgment, was carried 


ther complains 
of this ea on the tableau; and the present appeal is taken from the 


ot saeat ay ed judgment of homoldgution, It is objected, the appeal should 


re from the 


special jadgment be taken from the special judgment on the opposition, and aa 


complained of, from the general one of homologation. 
and aa from the 8 6% eal 


general judge | We think, it ought to have been taken from the first, which 


ment of homo- 


logetion. was rendered contradictorily between the party. alleging 
a himself to be injured, by the syndics, the proper representa- 

nless the ap- A ; is 
is taken tives of those against whom relief was sought.’ The doctrine 
panes on this subject, will be found in the case of Saul vs, Me 


merits cannotbe Creditors. '7 Martin, N’. S. 446-47. 


gone into on an 


, appeal from the The first judgmént should have been appealed pine 


acai of otherwise it may be incidently re-examined by all the creditors 


but ha: the force 
mpeg * separately. 
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It is clear, the judge in acting on the final tableau of distri- 
bution, could not have taken any other datum, for the amount 
due to this particular creditor ; but that already fixed by the 
special judgment, and if this be so, the merits of that 
judgment, cannot be gone into on an appeal from the judgment 
of homologation, for the first: judgment has the force res 


; judicata, so long as it stands unreversed: And the judgment 


reversing that of the homologation, would still leave the 
former untouched. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs, 


BURNEY’S HEIRS vs. LAMOTHE. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, THE JUDGE OF THE 


SEVENTH PRESIDING. 


Slaves acquired in Mississippi, where no community of property exists, 
belongs to the husband; and if alienated by his widow even to pay « 
just debt, the heirs of the husband can recover them and their increase 


from the vendee. 
The wife being entitled to dower from her husband’s estate, does not autho- 


rise her to sell any of the slaves belonging to it; and such sale will not 
affect the right of the heirs of the husband to the property sold. 


The plaintiffs sued the defendant for the recovery of a negro 
woman, named Sophia, and her increase, which they allege 


_ are in the illegal possession of Lamothe. 


The defendant alleges he has been in long and peaceable 
possession of the negresse Sophia, for more than twenty years. 
He pleads the prescription of three, four, five, ten and fifteen 


years. 


195 


Western Dist. 


October, 1831, 
eeS==————=— 
— HEIRS 
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be rea — It appears Lamothe purchased the slave of one Hetry 
_.- Marmadu, and that Marmadu received her from the widow 
uoaney’s SRIES Burney for a debt owing by the latter to the formet. ’ Man 
muoras,  ihadu being dead, his heirs were citéd in warrafity. 
denied that their ancestor ever sold Sophia to the defendan, mE 
atid that they are not bound in warranty. ye 

' Burney in his lifetime purchased the negresse Bophia) i 
Natchez, in 1802. It is contended that she never made g — 
part of the community of property existing between Burney 
and wife ; and his widow could not dispose of her. It wag 
urged on the other hand that Robert Burney, one of the heirs, 
relinquishéd all his interest in the slave. But on the trial, 
he came in.and plead minority, at the time he executed the — 
act of relinquishment. This act of relinquishment was stil} _ , 
further used to show that the widow gave the negroin || =| 
payment of what the son considered a just debt. Burney 
lacked a few months of being of age when he made s 

acknowledgment. 

Lamothe was unable to show any written title to Sophia, 
But in an amended ariswer, he alleged if the plaintiffs had 
any claim, it was in common with their ancestor and his wife, 
and that Marmadu had purchased of the latter. 
There was judgment for three, out of four of the heirs, for 
three-eighths of the value of Sophia, and her five children, 
arid in favor of Marrhadu’s heir against the defendant. 
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Winn, for the plaintiffs. 


ur 


1. The certificate of relinquishment given by Robert 5 
Burney is no evidence of a sale by Mrs. Burney. It isno | 
evidence of a sale by R. Burney himself, for he was a minor | 
at the time. On the trial notice was given that he withdrew " 
his name from the paper on account of his minority. oe | 

9. It is no éVidence of a sale because one of the essential | 
requisites to make it such was wanting, to wit, considetation. 
And without price there can be no valid sale, 

3. Burney the ancéstor, married in Mississippi and put 
chased the slave there; and it is shown that by the laws of 
that state the husband acquires en pleine droit all property 
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purchased during marriage; consequently no community Weserzay Dist. 


existed as to these slaves. 


October, 1831. 


—_—_—_—_——— 


4. But the defendant shows no title; and admitting an a AEIRS 


interest in Mrs. Burney, yet the plaintiffs being’ co-proprietors | 


can sue for the property. . They were'all but one heir. They 
held par moi et par tout, and can maintain an action of eject- 
ment or trespass, against ‘third persons having no title. 1 
Co. Litt. 163, b. 164, a: Litt. § 288. 5 Rep. 10. 2 Blak: 
188. Pothier, c. c. 1214. 


Thomas, contra. 

1. The defendant has been in the peaceable possession of 
Sophia for more than twenty years. He purchased her for 
a valuable consideration from Marmadu, who received her 
from the widow Burney in payment of a debt. 

2. The act of relinquishment of Robert Burney, one of the 
heirs, shows he considered his mother had given this’slave in 
discharge of an honest debt. 

3. The widow Burney being entitled to dower according to 
the laws of Mississippi, had a right to dispose’ of ‘this slave to 
pay her debts. 


Martin, J. delivered the opinion of the court. 

The plaintiffs claim from the defendant a slave, part of 
their ancestor’s property, her increase and damages. The 

fendant pleaded the general issue and prescription. He 


afterwards, in an amended answer, pleaded that the slave. 


was common property between the plaintiffs’ ancestor and his 
wife, under whom he claimed ; and a relinquishment by the 
plaintiff Robert Burney, of his right in the slave, to him, the 
defendant. The plaintiffs objected to the opinion of the court 
granting leave to amend, on the ground that the new answer 
changed the nature of the defence. We are of opinion the 
amendment was properly allowed. It averred new matters, 
but did not change or abandon any of the former pleas or 
defence. 

The plaintiffs had judgment for three-eighths of the slave 
and her increase, and appealed. 
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Wrersrx Dist. ‘The plaintiffs established their ancestor’s title to the sla 
October, 1831. hig 
——_— and their capacity. The defendant showed no title from the 
avout HEIRS mother; the relinquishment alleged to have been received 
moras. from the plaintiff, Robert Burney, having been executed 
Shiesengie during his minority. The plaintiffs’ ancestor bought the slave 
ed in Mississip- in 1802, and it is in evidence, that by the laws of the Missig. 


ee ‘of Sippi territory at that period, the wife acquired no right of 
amin 2 a community in property bought by the husband. 
husband =! . The defendant has given in evidence, that the wife in the 
widow even to territory or state of Mississippi, is entitled to dower, or one. 
afd Page yt third of the slaves during her life. This circumstance was not : 
husband can re- pleaded. We think it does not effect the plaintiffs’ right. The 
their gos dower does not appear to have been set off to the widow. It 
fromthe vendee. ig only a particalar estate, which does not effect the title of 
The wife being the heirs. It need not be laid off on any particular slave ; but 


entitled to dow- only set off on one-third of those left by the husband. It does 


er from her hus- 

band’s estate, not appear that it was set off, on any one of these sued for. 

does not autho- 

rise her to. sell . : 

—< the — It is, therefore, ordered, adjudged and decreed, that the 
ngin: 3. . . A 

ond ah ale judgment of the District Court be annulled, avoided and 

bah og oatct reversed ; and proceeding to give such judgment, as in the 

heirs of the hus- us- opinion of this court, ought to have been given below: It is 


a "™" ordered, adjudged, and decreed, that the plaintiffs recover 
from the defendant, the slave Sophia, and her increase, viz: 
Jack, Nathan, Rachel and Meesy; and that the case be 
remanded to the District Court, for the purpose of asce 
the damages sustained by the plaintiffs; by the a 
detention of said slaves by the defendant ; he paying costs in 


both cases. 
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THE STATE OF LOUISIANA. 





EASTERN DISTRICT. 
NEW-ORLEANS, DECEMBER, 1831. 





Eastern Disr. 
DURNFORD vs. CLARK’S ESTATE. 
December, 1831. 
bd > == 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF wuleenenen 
NEW-ORLEANS. ve. 


CLARKS ESTATE. 
The mortgagee creditor, may oppose the plea of prescription, though the 
estate be not insolvent, and that whether there is an estate to be acquired, 
or a debt to be extinguished. 


The authority to acknowledge a debt must be special; attorneys at law, as 
such, have not the power. 


Prescription runs against a vacant estate, though no curator has been 
appointed. 


Prescription plead by one creditor does not enure to the benefit of another 
creditor. 


Where the estate is solvent,the chirographery creditor has no right to plead 
; ription against another creditor’s demand. 


The heirs of Duncan and of Williams, who were creditors 
of the estate of Clark, opposed the plea of prescription to the 
claim of Durnford, who was also a creditor of the estate. 
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Eastern Distr. 
December, 1831. 





ae WAS filed: “ Durnford’s Curator vs. Clark’s Estate. 


—— 






CASES IN THE SUPREME COURT 


On the trial in the court below the following agree 


» 


plea of prescription of five years under the new Civil Code, is 
cuane’s xsrarz, waived in this case, it having been understood between the _ 
parties at a day when prescription could have been i interrupted — 


by suit, that such plea would not be made, if suit was not 
instituted, it being the wish of all parties, to avoid unnecessary. 
costs (signed) Carleton & Lockett, attorneys for Mrs. Clark.” 
The court a quo was of opinion, and so decreed, that the plea 


of prescription should be sustained. From this eo 
Durnford’s curator appealed. Se 


McCaleb, for appellant, made the following points : 


By agreement, on record, it will appear that, the appellant — 
was about to bring his suit before the prescription of five years | 
against his note hadrun. To save costs and litigation the — 
representative of Clark’s estate made acknowledgment of the | 
right of the person whose title is here attempted to be prescribed, 


This acknowledgment stopped prescription, as it was made prior 
to the lapse of the five years. C.-C. 3486, 3516. C. P. 
984-5. 2 Martin, N. S. 4382. 


2. The prescription by the above agreement was renounced ) 


and waived by the representation of Clark’s estate. Of this, 
other creditors cannot complain, especially when it appears 
that there is property enough to pay all the debts. C. C. art. 
3423-4. 

3. The opposing creditors cannot plead prescription oui 
cases where property is to be acquired by prescription. This 
is debt. 


Conrad, contra. 


1. Prescription cannot be waived even by the debtor “| 
himself before it hasrun. C. C. art. 3423. Here therehas . 


been no renunciation by the debtor at any time. The curatrix 
of an estate or tutrix of minors has no right to renounce @ 
legal right of the estate or of the minors. She is at 
administratrix of the property for the benefit of those i 
rested, and cannot by her admissions deprive the creditors of 
any legal rights. 


—— 
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2. The curatrix gis did admit the debt. The law regu- Easter» Disr- 


lates the form of the admission: it must be in writing. 


a 


Porter, J. delivered the opinion of the court. 
The appellant, in right of Thomas Durnford, deceased, 
claims to be received as creditor of the estate of Clark, in 


_ virtue of two promissory notes, the payment of one of which 


was secured by mortgage. 

This claim was opposed in the court’ below by the heirs of 
Williams, and the representative of A. L. Duncan, deceased. 
They pleaded prescription to the demand of Durnford’s estate, 
and this plea was sustained by the judgment of the Probate 
Court. From that judgment this appeal is taken. 

More than five years have elapsed since the note became 
due, and the debt is extinguished, unless some of the reasons 
advanced by the appellant, are found of sufficient force to take 
the case out of the general rule which governs obligations of 
this kind, in the matter of prescription. 

The claim of the appellant is opposed by two creditors, one 
of whom is chirographery, and the other has a mortgage on 
some of the property which was hypothecated to Durnford. 
The view we have taken of the case requires, that their oppo- 
sition should be considered separately. _We will first examine 
that of the heirs of Duncan, who have a mortgage. .Their 
claim clashes with that of the appellant for the proceeds of a 


_ negro slave, Jenny and children, who were sold for seven 


hundred and seventy dollars by order of the Court of Prubates. 
It is first objected on the part of the appellant, that there is 
no proof on record of the estate being insolvent, and that con- 


sequently the opposing creditors have no right to plead pre- 


scription, not having that interest in the matter which the law 
requires. La. Code, 3429. 

Whether the circumstance of the estate being solvent 
deprives the chirographery creditor of pleading prescription, 
we will examine hereafter. In relation to the right of the 
mortgage creditor to do so, we entertain no doubt. The thing 
being specially affected for his debt, he has a right to be paid 
out of the proceeds of it in the first instance, and cannot be 

26 


December, 1831. 


——— 
DURNFORD 


v8. 
CLARK’S ESTATE. 
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Bugreax Die. coinpelled to discuss other property. " He has, theréfore, an 
December, ms ‘ interest that no other should be paid in preference to him. 


oe a It is newt objected, that though he has an interest, thisis not’ _ 
‘crarg’s Estate. one of the cases, in which one creditor can oppose the plea of 4 
prescription toanother. The article of the code already cited, 


only giving such privilege where there is an estate to bé 
acquired. Here it is a debt which is opposed. 
The 3429th article in English is in these words : “Creditor 
winds and every other person who may have an interest in the 


Ps sin acquiring an estate by prescription, have a right to plead it, 
—_ the plea 
ot, 
though pnt es- renounce such right of prescription. 
0 = ° Vt s oy fit. 
antes, be _ In French, it is as follows : “Les créanciers ou toute autre per. 
whether there is 


wn entate to be Sonne ayant ‘intérét t ce que la prescription soit acquise, peer 


aquired, ¢ Popposer, encore que le débiteur ou le propriétaire y renonce.” 
tinguished. This, as it is seen, extends the right much further than thé 
- English text. It is given in‘all cases where the person has 

an interest that the plea of prescription should bé used, ‘and 

indicates clearly, that debt is one of them, for it specially 

declares that the right so conferred may be exercised where 


the debtor refuses to use it. 


Had this law been passed since the adoption of the consti-. 


tution it would have presented considerable difficulty in the 


constfuction of it. But on examination we find that it is — 


not one of the amendments made to the Civil Code in the 


year 1824. It is an article of the old code, passed in the year 


1808, which has been re-printed with the amendments, by 
legislative authority. The re-printing of the original work, 
together with the amendments, has induced some persons 


to believe that the whole code is to be taken as a new enact. © 


ment, but this is not correct. The old Civil Code has never 
been acted on and passed as a law, except by the territorial 
legislature by which it was promulgated, The article, 
therefore, now under consideration, must be governed by the 
rules which we have frequently applied to laws passed ante- 
cedent to the constitution. At that time they might be 
enacted in either French or English, and when enacted’ in 
_ both, we"have considered, for reasons which need not now be 





even in case the person claiming such an estate, shold 
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repeated, that both should have effect, if, possible. The East#2x Dist. 

application of that rule. to this case, clearly confers on the —__ Fist 

opposing creditor the right to plead prescription. ~n 
The next point made by the appellant is, that the Prescrip- CLARK’S ESTATE. * 





tion was renounced and waived. This renunciation is pre- 


sented in.a paper signed by the attorneys at law of the repre- 
sentative of the estate, and dated after the prescription had 
accrued. In this paper they state that the prescription “is 
waived, it having been understood between the parties at a day 
when said prescription could have been interrupted by suit, 
that such plea would not be made if suit was not instituted, 
it being the wish of all parties to avoid unnecessary costs.” 
The article 3423 of the Louisiana Code declares, that pre- 
scription not yet acquired cannot be renounced. So far, 
therefore, as the document offered contains a renunciation. of 
prescription, it. cannot have any effect. But by the 3486th 
and 3517th articles of the Louisiana Code, the acknowledgment 
of the debtor interrupts prescription, and it has been much 


debated at the bar, whether the promise not to plead prescrip- 


tion was an acknowledgment of the debt. We do not find it 


“necessary to say whether in our opinion it should be so con- . 


sidered, for admitting it, was an acknowledgment, to make 
that acknowledgment binding, it must be made by the debtor 
or some one duly authorised by him. The law requires that 
an agent must have a special authority to acknowledge 
debts. Louisiana Code, 2966. No such authority isshown The authority 
to have been given to the persons who signed the paper pro- es 
duced in this instance. It cannot be implied from their qua. special; attor- 
lity as attorneys at law. It not being a part of their duty | to such, gt 
acknowledge debts out of court, unless. special authority is ** Pv 
conferred on them to that effect. 

Another objection remains to be noticed. It. is said the 
prescription was interrupted by a portion .of time during 
which Durnford, the creditor’s estate was. unrepresented, and 
suit could not be brought. The answer to that objection. was rune aginst 8 
furnished at the bar by reference to $492d article of the, Louisi- v=" aoe ch Shaye a 
ana Code, which declares that prescription runs against, a tor has been ap- 
vacant estate, though ne curator has been appointed. — —— 
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-Eastern Dist. 
December, 1831. 
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DURNFORD 
v8. 
CLARK’S ESTATE. 


Prescription 
plead by one cre- 
ditor does not e- 
nure to the be- 
nefit of another 
crejitor. 
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On the whole, we think the opposition made by the sheng’ M 


of Duncan to the claim of the appellant must be sustained; 
and we have next to inquire to what amount? On looking 
_into the documents submitted, we perceive that among the 
slaves sold, there were only one woman and her children who 


had been mortgaged to both creditors. ‘They were sold for 


seven hundred and seventy dollars; and to that amount the 
heirs of Duncan must be paid in preference to the claim of the 
appellant. ‘ 

There remains to examine the opposition filed on theif part 
of Williams’s estate. This is a chirographery credit, andif there 
be enough to pay all claims against the estate, the question 
has been raised, whether the creditor has an interest, which 
will authorise him to plead prescription,to the appellant’s debt, 


But here another question presents itself supposing this estate 


to be solvent, and the other creditors without an interest to 


oppose the claim ; does the prescription offered by the mort. 


gage creditors and sustained by the court, extinguish the 
claim in toto, or only so far as that creditor’s rights conflicted 
with it. 

We think it must be confined to the claim of the creda 
and that it does not enure to the benefit of others. Preserip- 
tion it is true, is a means of extinguishing a debt, but it is only 
when specially pleaded it can have that effect. Courts are 
not allowed to consider it an extinction of a claim, no matter 
what the evidence may be, unless the plea is expressly put 
in. La. Code, 3426-7. In the hypothesis of the estate being 
solvent, the mortgage creditor who from his lien on a particu- 
lar portion has the right to oppose prescription, can in no 
respect be considered as the agent or representative of other 
creditors who do not stand before the court with the same 
rights. He can only use the plea for his own benefit, not for 
others who may, or may not have, the legal interest which 
would authorise them to plead it. The exception if decided 
against him would not bar them, and cannot profit them. We 


conclude, therefore, that as it is not the fact alone of the claim. 


being extinguished by him which destroys the debt, but as 
with that fact the exception must be specially pleaded, we are 
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not authorised to consider the debt of the appellant extin- E«stemn Dist. 
guished in relation to any others but the mortgage creditors Souter, 168, 
by whom the plea was put in. The exception offered by him ae 
cannot be regarded as one made by the other creditors. CLARK’S ESTATE, 
We must, therefore, examine the right of the chirographery 

creditor. It is objected that he has no interest to make this 

exception, there being enough to pay all; and that the law 

confines the right of pleading the exception to the creditors 

who has an interest to present such plea. On the other side 

it is alleged, the estate is insolvent. The evidence shows 

that there has been inventoried, of the estate of Clark, pro- 

perty, real and personal, to the amount of nineteen thousand 

four hundred and forty-seven dollars. Of this sum about ten 

thousand four hundred dollars consisted in slaves, which have 

been all carried out of Louisiana, by the representative of the 

estate, to some place unknown, except the proceeds of a few 

of them sold at auction for two thousand eight hundred and 

fifty doliars. ‘This would leave of property yet in the state 

eleven thousand eight hundred and ninety-seven dollars, or 

thereabout. Mortgage and judgment debts amounting with 

interest, to between four and five thousand dollars are exhi- 

bited. There may be other claims, but we do not discover 





any ground for saying on the evidence before us; that the Where thees- 


estate is insolvent ; and considering it otherwise, we think the ‘si = ae 


simple creditor has no interest in the language of the law, to "7 creditor has 


Lie : 0 right to plead 

oppose prescription to the appellant’s debt. The plea which ae a- 

he has put in, must therefore, be overruled and set aside. A yd 
mand. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled and set aside : 
and proceeding to give such judgment as in our opinion ought 
to be given below, it is ordered and decreed, that the oppo- 
sition filed against the claim of the estate of Durnford by the 
representative of A. L. Duncan’s estate be sustained to the 
amount of the proceeds of the slave Jenny and children, say 
seven hundred and seventy dollars; that the opposition on 
behalf of the estate of James Williams, the chirographery 
creditor be overruled and set aside; that the costs of the 
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Eastzax Dist. appeal be paid by the appellees, and those of the court below, : 
December, 1831. 
so far as they were occasioned by the opposition of the estate 
savenont of Duncan, be paid by the appellant, and so far as they arose 
purvy gr ais. from the opposition of Williams’s estate, that they be paid by 
said estate. 





CAUCHOIX vs. DUPUY ET ALS. id 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS, — ( 


Whether it is necessary to prove malice, or show actual damage sustained ; 
from the words spoken in an action of slander.—Quere. 1 . 
1 


In an action of slander malice need not be expressly proved, it may, be 
implied. 


This was an action for slander, in which it was charged, 
that the defendants had asserted the plaintiff to be a man of 
color. 

The defendants answered, that the words were spoken 
without malice, and in a confidential manner, in reply to 
certain inquiries which were made of them, respecting the 
condition of the plaintiff. 

There was a verdict and judgment for the a and the 
defendants appealed. 


Moreau and Soule, for appellants, made two points in the 
cause. 

1. No action of slander is maintainable, unless there be 
proof of malice. ae | 

2. There is no proof of malice. 


Cannon, for appellee. 
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Porter, J. delivered the opinion of the court. ' Edsteny Dist. 

. ‘ Y ee < -«,, . Decémber, 1831. 

This is an action of defamation. The plaintiff cldinis ————=— 
damages from the defendants, for having publicly asserted e 

that he was a man of color. DUPUY EF Ais. 


The defendants joined in their defence, and after a general 
denial, averred that they did not make the statement com- 
plained of in the petition, maliciously, but in answer to 
inquiries directed to them by persons, who had an interest in 
ascertaining the condition of the plaintiff. They further 
averred, that their statements were confined to a repetition of 
what they had heard from others. 
The damages were laid at six thousand dollars. This cause 
was submitted to a jury, who found a verdict in favor of the 
petitioner, for two hundred and fifty dollars, an unsuccessful 
attempt was made by the defendants in the court below, to 
obtain a new trial, and they appealed. The plaintiff in his 
answer to the petition of appeal, does not pray that the 
judgment of the court below, should be amended, but states, 
that it ought to be confirmed, unless this court should think 
“ the damages assessed by the jury, are too small.” 
The speaking of the words, laid in the petition, is fully 
proved. No justification is pleaded in the answer, but on the 
argument an attempt was made, by way of excuse, for the 
assertion of the defendants, to show that there were certain 
facts, which authorised them to believe the truth of what 
they said. An examination of all the evidence given on the, 
trial has brought us to the conclusion, that the’ defendants 
either did not believe what they said, or that they spread the 
report with the intention of injuring plaintiff, caréless whéther 
their accusation was true or false. He on the contrary, has __ pve = 
satisfactorily shown that he is not a man of color. The prove malice, or 
evidence on this head is as full, as alrnost any man in society ee — 
could furnish. He has traced his descent through unmixed fom. the words 
en In an ace 
blood, for upwards of a century. tion of slander. 
Counsel have argued, there can be no damages given, unless baal action of 
malice is proved, and that the defendants are not responsible ‘lnder | malice 
for reporting what they had heard from others. This case pressly gra 
may im- 


does not require us to say, whether it is necessary to prove plied. 
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Easremx Dist. malice or to show actual damage sustained from the words — 


cc spoken, to sustain an action of slander. We are clear at al) — 
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micuannson events, that the malice need not be expressly proved, it. may 


PERILLAT’S 


be implied. And that the jury properly implied it here, we 


EXECUTORS. have no doubt. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


RICHARDSON vs. PERILLAT’S EXECUTORS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY oF ee 


NEW-ORLEANS. 


Whether a plaintiff can be re-convened for a tresspass committed by hia i 


vendor.—Quere. 


The vendor of the plaintiff, erected a partition wall, between ” 
himself and the defendants’ testator, and this suit was brought _ 
to recover half its value. The defendants pleaded the general « 
issue, and set up a claim in reconvention for the value of an old ~ 
wall which had been demolished. The evidence showed that 
the old wall (which was wholly on the testator’s lot) was 
decomposed by fire, and insufficient to form the foundation 
of a building. Whereupon the plaintiffs vendor caused it to 
be destroyed, without the consent or knowledge of the testa- 
tor. On the trial no proof was offered of its value and from a 
judgment in favor of the plaintiff, the defendants appealed. . 


Cannon, for the appellants. 


Peirce, for the appellee. 


Martin, J. delivered the opinion of the court. 
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The plaintiff claims the one-half of the value of a partition East=axDisr- 


wall, built by his vendor, one half upon his own ground and 
the other on the defendants’ testator, the wall having been 
used and built upon by the latter. 

The general issue was pleaded, and one hundred dollars 
were claimed in re-convention by the executors, for the price of 


- a wall, the property of the testator, which the plaintiff pulled 
. down. 


There was judgment for the plaintiff, anda judgment of 
non-suit on the defendant’s claim in re-convention ; the court 
being of opinion, there was no proof of the value of the 
demolished wall, and expressing a doubt as to the defendants’ 
right of recovery upon a trespass committed by the plaintiffs 
vendor. 

The defendants appealed. 

. We think the first judge did not err, had the appellee prayed 
to have the judgment final, we would have considered whether 
the claim against him could be sustained, and whether a 
judgment of non-suit be proper in such circumstances. 


It is, therefore, ordered, adjudged and deecred, that the 
judgment be affirmed with costs. 


ORLEANS NAVIGATION COMPANY vs. ALLARD ET ALS- 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If by: a clause in the lease, the lessors are authorised to resume the premises, 
if the lessee neglect to keep a road in good order; the state of the road 
may be proven by witnesses. 


The plaintiffs leased to the defendants for a term of years, 
the right of constructing a road on the Bayou St. John, with 
the condition, that if the same was not kept in good repair, 
the plaintiffs should be authorised to take it back. 

27 


December, 1831. £ 


——— 
ORLEANS. 
NAVIGATION Co. 
ve. 
ALLARD ET ALS 
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pom prs The petition charged, that the defendants had failed to 


mee, Keep the road in good condition and repair, and prayed they a 
onLkaNs §=6 might be condemned to deliver it up. The general issue |. 


NAVIGATION CO. 


ve. was pleaded, and on the trial, the plaintiffs offered witnesses 
ALLARD ET ALS, 
to prove the allegations in their petition, relative to the state 


of the road. The introduction of this testimony, was objected 
to by the defendants’ counsel, and being sustained by the: on 


court, the plaintiffs took a bill of exceptions. 


Strawbridge, for appellants. Preston, for appellees. 


Martin, J. delivered the opinion of the court. : 

The plaintiffs and appellants, have put this case before mt 
on a bill of exceptions taken by their counsel, to the opinion 
of the first judge, by which they were refused leave to prove 
by the testimony of John Blair and other witnesses, the alle. 
gations in their petition, relative to the state of a certain —- 
during the last two years. 


The judge has not given any reason for the refusal, nor’ aia e 


the appellees’ counsel urge this ground of opposition. 


xe aati The testimony appears to us to have been relevant, the 
lessors “ore. au. Plaintiffs seeking to avail themselves of a clause in their lease, 
met P cf 

pamavagsed ta we by which they were authorised to resume their ground, if 
mises, if the les- their lessee did not keep a road thereon, in good order and 
see neglect to 

keep a road in repair. 

good order ; the 

state of the road : ; 

may be proven Jt is, therefore, ordered, adjudged, and decreed, that the 


—_— judgment be annulled, avoided and reversed, and the case be 
remanded, with directions to the judge, to admit the proposed 
testimony, the appellees paying costs in this court. 
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Easterns Dist. 
CASANOVA’S MINORS 0S. AREGNO ET ALS. December, 1831. 
CASANOVA’S 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF MINORS 
‘ ve. 
NEW-ORLEANS he mo Be ms. 


After producing the execution, it is necessary to show the judgment on 
which it issued. 

If the property sold be insufficient to satisfy the oldest mortgage, the sheriff 
must cancel posterior ones. : 


The plaintiffs caused two slaves to be seized and ¢old to 
satisfy a judgment which they had obtained against their 
natural tutrix for the balance of the account of her adminis- 
tration. It appeared that a conventional mortgage existed 
on these slaves in favor of the defendant, but of a posterior 
date to the tacit mortgage of the plaintiffs. The purchaser 
refused to pay the price of the slaves because the sheriff 
declined to raise the conventional mortgage ; whereupon the 
plaintiffs took a rule upon the defendant and the sheriff, to 
show cause, why the latter should not be ordered to raise the 
mortgage, and make a clear title to the purchaser upon 
receiving the price of the slaves. The rule was made abso- 
lute, and the defendant appealed. 


De Armas, for appellant. 
Seghers, for appellee, cited Code of Practice, art. '708. 


Martin, J. delivered the opinion of the court. 
The plaintiffs showed that a writ of fi. fa. having issued on 


a judgment they had obtained against their tutrix, the sheriff 


seized and sold two slaves; but the purchaser refused *to pay 
the price because the sheriff declined to raise (according to the 
708th article of the Code of Practice) a conventional mortgage 
in favor of the defendants, of a date posterior to that of the 
plaintiffs’ tacit and legal mortgage on their tutrix’s property ; 
a rule was obtained against the defendant and the sheriff to ° 
show cause why the latter, on receiving from the purchaser 
the price of said slaves, should not raise the defendants 
mortgage and make a clear title to the purchaser. 
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oo . The defendant Aregno appeared but the sheriff did not: 
=—————=—=—- The rule was made absolute agairist the aaig and 
casanova’s  Aregno appealed. 
v8. The statement of facts shows that the plaintiffs’ prior 
Annexo =? 4. mortgage was proven, and is of an anterior date. The Court 
of Probates declined expressing any opinion as to the appel. | 
lant’s right, on application to some other tribunal, to obtain an 
injunction to the sheriff. 

The mortgage of the appellant is posterior in date to that of 
the appellees. 

It does not appear that the appellant made any onlias 
defence below than an opposition to the reading of the appel. 
lees’ judgment against their tutrix. The grounds of this 
objection are not stated on the record, and have not been pres 
sented to us by the appellants’ counsel, and we are unable to | 
guessatthem. The appellees had produced their execution, 

After produ- and the production of the judgment on which it issued was 
cing the execu- 
tion it is neces- Necessary to establish its regularity. 
sary to show the = Qn the merits, the sheriff having sold property on while 


judgment on 


which it issued. i 
ase penpenty there were two mortgages, to satisfy the first, and the proceeds : 


sold be insuffi- of the sale being insufficient to satisfy it, there roe no 

ie at ec atisY property liable to the second. 

gage, the sheriff Tn such a case, it is the sheriff's duty to cancel the latter. . 

terior ones. The purchaser is bound for nothing else but the price of the 
adjudication, andif after paying the sueing creditor, there 
remains nothing to discharge the mortgages subsequent: to 
that of the sueing creditor, the sheriff shall give him a release 


from these mortgages. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the Court of Probates be affirmed, with costs. 
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»  CORNIE vs, LE BLANC, 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where the case depends mainly on matters of fact, the Supreme Court will 
allow great weight to the verdict of a jury, which must be necessarily 
increased when a party is brought before the Court.of Appeals with the 
benefit of two verdicts in his favor. 


Where the claim exceeds five hundred dollars the testimony of a single 
witness will not avail without corroborating circumstances. 


The petition set forth that one Bijotat had executed to the 
plaintiff a promissory note for one thousand two hundred 
dollars, which the defendant assumed to pay. That six 
hundred dollars had been received on account, leaving a like 
sum unpaid, and to recover which, the present ‘action was 
brought. pees 

The assumpsit of the defendant, and the receipt from him 
of one-half the amount of the note was proved by thi testi- 
mony of Romain, who acted as the agent of the plaintiff, and 
who further testified that when the assumpsit was given, the 
defendant observed he could do so with safety, having in his 
possession effects of Bijotat for sale. It was also in evidence 
that these effects were sold at auction, and the proceeds paid 
to the defendant. There was a verdict and judgment for the 
defendant, and the plaintiff appealed, 


Seghers, for appellant. 

The plaintiffs claim is proven by the deposition of a cre- 
dible witness, and other corroborating circumstances: there 
must, therefore, be judgment in his favor. La. Code, art. 
2257. , 


Moreau and Soulé, for appellees. 


Mathews, J. delivered the opinion of the court. 

This is a case in which an attempt is made to make the 
defendant responsible on an alleged assumpsit to pay a pro- 
missory note for one thousand two hundred dollars, executed 
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Easrenx Dist. by a certain Auguste Bijotat to the plaintiff. Th i 
soryeent y acertain Auguste Bijotat to the plainti e only witness 





conxre _was formerly instituted on the same grounds of action now set 
te stance. forth in the present, which was brought up by appeal to this 
court, and the plaintiff non-suited for want of legal proof to 

support his case. On the re-commencement of suit in the 

court below, the cause was tried by a jury, who gave a verdict 

for the defendant. A new trial was then granted at the 

instance of the plaintiff, the cause submitted to a second jury 

who also found a verdict similar to that of the first; and 

judgment being thereon rendered, the plaintiff took the 

x present appeal. 
Wherethecase The decision of this case depends mainly on matters of fact, 


depends mainly and in such cases we have been in the habit of allowing " 


-on matters of 


fact, the Su- great weight to the verdict of a jury, which must necessarily : 


reme 


will allow one be increased where a party is brought before the Court of — 


ight to the : icts in hi 
wolght FP Appeals with the benefit of two verdicts in his favor. Hig 


_.. offered to prove the assumpsit is one Pierre Romain. A suit 





which must be situation ought not to be changed unless there be the most “4 


necessarily in- 


creased when a palpable error in the finding of the jury; their verdict 


party is bronght appear to be grossly contrary to truth, as established by the — 


re 


of Appeals with evidence of the cause, before this court will assume the power — 


the benefit of ; ‘ : : 
resale sm ee setting it aside. - Now in the present case, the verdict does 


his fayor. 


the jury may have fairly drawn from the testimony. Without 
corroborating circumstances, the testimony of the single 

Where the Witness was without avail as established by law ; he was 
claim exceeds incompetent to support the case of the plaintiff. The cir. 
lars, the testi- cumstances adduced in aid of this testimony do not appear 
mony of a single calculated to give it any great additional force, more than 


avail _ without that which it might have derived from the character of the 


corroboratin . eat z . * e 
cireumstanees. Witness, and the indifference of his standing in relation to the 


not appear to us, to be in opposition to the inference which 


parties litigant. Combined with the corroborating circum» — 


stances offered in evidence, the jury had a right to weigh the 
credibility of the witness. They have done so, and we are not 
prepared to say that they have come to a wrong conclusion. - 


It is, therefore, ordered, adjudged and decreed, that the 
. judgment of the District Court be affirmed, with costs. 
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FOWLER 0S. COOPER, CARUTHERS & CO. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The qualified property which vests in a consignee, authorises him to main- 
tain an action for the recovery of its possession, or its value.. But whether 
he can legally support such an action, against any other person except 
the one to whom he delivered the property for safe keeping, or the actual 
possessor at the time of instituting the suit.—Quere. 


The plaintiff and the defendants were commission mer- 
chants, and had stored at the same ware-house, a quantity of 


_ cotton, which had been consigned to them for sale. When the 


defendants demanded theirs, part was found to be missing, and 
twenty-one bales of the plaintiff’s delivered to them, in lieu of 
so many missing bales. From the evidence it appeared, that 
the defendants did not believe the cotton to be theirs, but were 
told by the owner of the ware-house, that if it was not theirs, 
he did not know to whom it belonged, and that they must take 
it upon his responsibility. They did so, and having disposed 
of it, the present action was brought to récover its alleged 
value. There was ‘judgment for the plaintiff, and the 
defendants appealed. 


Egnew, for appellants. McCaleb, for appellee. 


7 Mathews, J. delivered the opinion of the court. 


In this case, the plaintiff claims from the defendants, the 
value of twenty-one bales of cotton, which he estimates at 
eight hundred and twelve dollars, alleging that they were his 
property, and that said defendants took possession of them 
without his knowledge or consent. He obtained judgment 
in the court below, from which the defendants appealed. 

It appears by the evidence of the case, that the cotton now 
in dispute was consigned to the plaintiff, as a commission 
merchant, to be sold on account of the owner, and that 
through the mistakes of the person with whom it was stored, 


it was delivered to the defendants (who are also commission 


merchants) and was by them sold with a lot of other cotton 
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Easreny . Dist. 
December, 1831. 


FOWLER 
ve. 
COOPER, CARU- 
THERS & co. 
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Easreny Dist. (which they held as consignees) for a price less than that now 
December, 1851. claimed by the plaintiff. ~~ & 





a” The questions of law, which arise out of these facts, seem 


coors, canv- to be the following: first, whether the qualified Property, a 
Tuxns& co. Which vested in the consignee, authorises him: to maintaip 


The — an action for the recovery of its possession, or of its value, 
property which a 
vests in a con- and second, whether he can legally support such an action - 


signee, authori- against any other person except the one to whom he delivered 


tain — a the property for safe keeping, or the actual possessor, at 
its possession, or the time of instituting the suit. As to the first of thege 


oti har ke ear questions, no doubt exists; or has been suggested in argue 


os aupor ment, of the plaintiff’s right to sue. The second. 
squiniieny aban: possibly offer some difficulty of solution, in ordinary cases, bu 


person except 








Ihe one to whom We are of opinion, all embarrassment is entirely removed | 


pe center ake from the present by the disclosure of certain facts. It ig 
eeping, or = shown by the testimony, that the defendants receivedthe 


a ee of in. cotton reluctantly, believing it not to be theirs, but it was iy | 


stituting the suit. 4) 
Que ng the sult. some sort pressed on them by the owner of the ware oat : 


to supply a deficiency of a number of bales, which had been 
stered by them, with the same person who had received 
store the cotton of the plaintiff. 

Afterwards when an investigation was set on foot, in onda 
discover the just owner of the property, and it appeared pretty 
evident, that it had: been. consigned to the plaintiff, oné | of 
the defendants, Mr. Cooper, offered to pay its value to said — 





plaintiff, as appeared by the testimony of the witness Adone, 
This witness states, that Cooper expressed his belief to Fowlen 
that the cotton in question was not his (Cooper’ s) and that her” | 
would pay to the former any difference in price sustained be-’ "7 
tween Mississippi and Tennessee cotton, if it proved tobe — 
Fowler’s cotton. Now by the evidence on record, it is fully 
proven to be the cotton of the plaintiff, at least he shows a 
qualified property in it, sufficient to maintain this action. 







ee 
Ba 4 


It, is therefore, ordered, adjudged, and decreed, that the’ 
judgment of the District Court, be affirmed. with costs. 
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_ Easverx Disr., 
BLUNT v8. CONN. ~ December, 1831. 
BLUNT 
The charge of fraud against an insolvent debtor cannot be made unless vs. 


within ten days after the appointment of syndics. — 


Whether an action of ‘nullity could in any shape be maintained to avoid 
the effects of a judgment of homologation when, subsequent thereto, 
proof could be adduced to show fraud in the insolvent. Quere? 


Young, for appellant. Roselius, for appellee. 
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The facts are stated in the opinion of the court, delivered 
by: Mathews, J. : 

The petition in this case states the plaintiff to be one of the 
creditors and syndic of the estate of the defendant, an insol- - 
vent debtor ; fraud is alleged against him in consequence of 
having withheld from his creditors the sum of two hundred 
and forty-two dollars, by concealing a note of hand given to 
him by one J. Smith, which was afterwards paid to the insol- 
vent, In answer to this suit, several exceptions are pleaded, 
and also the general issue. The court below, on the affidavit 
of the plaintiff, and in pursuance of the prayer of the petition 
in the first instance, ordered the defendant to be arrested and 
oo5 held in custody, &c. This order was subsequently rescinded ; 

RY and from the decree of rescission the plaintiff appealed. 

) The allegations of the petition show that this suit relates 
to a voluntary surrender of property made by Henry Conn, Jr. 
& Co. to their creditors, for the administration of which 
syndics were regularly appointed, and that the proceedings in 
the concurso were homologated without opposition. 

The action seems to be based on the provisions of the act of , hc iat 
1817, intended to prevent fraud in a case of cessio bonorum. laccbeoee debtor 
But it appears to us to have been commenced too late to be tml Ay 
legally sustained in its present form. The eighteenth section Seelhiees = 
of this act points out the mode on which opposition must be syndics. 
made to the appointment of syndics and the manner which 
fraud is to be alleged against an insolvent debtor, which are 
required to be done within the ten days next following the 
appointment of the syndics, &c. The two following sections 
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Easreen Dist. relate to the manner of trying the accusation of fraud and a 


December, 1831. 
—=———=———=—=—= the consequences of conviction. 
BLUNT 


means to be adopted, in order to have a faithful surrender 


the insolvent of his property to provisional syndics. These e 


we think are not applicable to a case like the present ; nor can 
it be supported by those above cited, as is made evident by 
reference to the 27th section of the law, by which it is 
declared that, “if the accusation of fraud, brought against 


the insolvent debtor, is declared to be ill-founded, or if there be 

no opposition to the surrender of his property, the’ insolvent | 
debtor shall be released and discharged from every imprison. | 
ment for any debts contracted until then, and from every: i: 


judicial proceeding relative to the same, except in case he 


should thereafter acquire other property. This section seems’ 
forcibly to support the plea or exception res judicata, alleged 
by the defendant, which we believe must prevail against the | 
Whether an Present manner of pursuit adopted by the plaintiff. Whether ‘ 1 
action of nullity an action of nullity could imany shape be maintained, toavoid | 


could in any 


shape be main- Y the effects of a judgment of homologation of the proceedings, — i 


aot ae by which a fraudulent insolvent had obtained the benefit of the 


Cacon of ho- humane provisions of law intended for the honest, when sub- ~ 


when mubsoquent sequent to such homologation proof could be adduced to 


oP Ph coms f show gross fraud and concealment on the part of the insol- 


ed to show fraud vent, isa question which does not require a decision in the 


in the insolvent, “ s 
2 cause now under consideration. 


It is, therefore, ordered, adjudged and decreed, thatthe — 
judgment of the District Court, setting aside the order for § 
arrest, be affirmed: And it is further ordered, adjudged and 
decreed, that this suit be dismissed, with costs in both courts, 
to be paid by the plaintiff and appellant. a5 


a The counsel for the appellant, isin relies principally 4 
corr. on the ninth and twelfth section of the act which direct the 
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OF, THE, STATE OF LOUISIANA. 


\ 
LANDRY 08. L’ EGLISE. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


Where an order of seizure and sale is stayed by injunction, the party obtain- 
__ ing it, is confined, in the appellate court, to the grounds on which the 
injunction was obtained in the court below. 


Prescription does not begin to run until the creditor can sue. 


A prayer that the injunction may be dissolved with twenty per cent. dama- 
ges, does not authorise judgment for these damages and fifty dollars more. 


Under the act of 1831, the court in dissolving an injuntion, may give dama- 
ges to the amount of twenty per cent.,though they have not been prayed for. 


On the 11th of April, 1813, the plaintiff executed to the 
defendant his promissory note, for two hundred and twenty- 
five dollars, payable in March, 1814, the payment of which 
was subsequently secured by an act of mortgage on a tract of 
land, bearing date July Ist, 1824. On the 28th September, 
1831, the defendant obtained an order of seizure and sale, 


which was enjoined by the plaintiff, on the ground that the . 


note was prescribed and the mortgage extinguished. Upon 
hearing, the injunction was dissolved, and in doing so, the 
court a quo decreed interest at the rate of twenty per cent. 
damages on the amount claimed, and the further sum of fifty 


dollars as special damage. From this judgment, the - 


plaintiff appealed. 


Labawe, for appellant. Janin, for appellee. 


Porter, J. delivered the opinion of the court. 


The defendant held a promissory note of the plaintiff’s 
dated the 11th April, 1813, secured by a mortgage, executed 
on the first July, 1824. The 15th August, 1831, an order of 
seizure and sale issued to enforce payment, of the debt thus 
secured. 

The plaintiff applied for, and obtained an injunction to 
stay the execution of this writ. In his petition, he states, that 
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Eusrtrx Dist. the “note on which the order of seizure and sale is gr 





eC AS was prescribed, and the mortgage cman, i the | 


— prescription established against said note.” 


L? B@LISE. In this petition, the defendant answered, that the raters 


therein contained, are not sufficient in law, to maintain the - 7 
plaintiff’s injunction. That the respondent’s demand is not 
barred by prescription, and that the plaintiff’s petition on a 


- not specify any, or what prescription. 
The answer contains a prayer, that the injunction be diss 


ved, and that in dissolving the injunction, the court should 


condemn the plaintiff to pay twenty per cent. per annum, on 


the amount of the principal demand and interest. There ig 4 


also a prayer for general relief. 


' The court below, after hearing the parties, directed the a 


injunction to be dissolved, and the plaintiff appealed. 


There is a clause in the act of mortgage, which is particular % 
to this case. Both parties have relied on it to sustain thelr 


respective pretensions, and it becomes necessary to set it out. 
It is in these words, “ whereas the said Denis Landry, hath 
by act before me this day passed, mortgaged the said land to 


Aubry Dupuy, it is specially stipulated, that this act shalbnot 
_ in any wise prejudice that made in favor of said Aubry Dupuy, © } 


and this cannot be acted on, until the other shall be fully 
raised and yee) by the said Aubry Dupuy, or by his 
representatives.” 

Where an or- The plaintiff contends, that the mortgagee could not cusihdh 
po PF Recawaby the mortgage until the hypothecation in favor of Dupuy was 
by 2 cere cancelled, that it was a condition precedent to his right of 
it, 1s yor | recovery. 
in the {PP Qn recurring to the petition, presented for obtaining the 


pee unds on order of seizure and sale, we find it expressly stated, “that 


junction was ob- the mortgage made in favor of Aubry Dupuy, has been fully — 


ined eliy. ’ raised and acquitted, and the debt of the said Aubry, fully 
satisfied and paid.” And on referring to the petition of injune, 


tion,we perceive that the only ground laid for that writ is, that eu 


the debt is prescribed. 
On argument, the petition for an injunction, was assimilated 


_ to an answer by which all facts alleged in the petition, and 
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OF THE STATE OF LOUISIANA. 221 
not denied are considered as admitted. There is considerable Eastsax = 


analogy in the two cases. The petition for an injunction, is —__—__ 
presumed to set out all the grounds on which the previous  “S0™*— 
proceedings in the via executiva are deemed erroneous, anda =’ seusr. 
selection of one cause would seem to be a tacit admission, that 


others did not exist. But whether the resemblance be as 


complete as was contended for or not, we are at all events 
clearly of opinion, that the court is confined to an examination 
of such matters, as are set forth in the petition for an injunc- 
tion, and cannot travel out of them ; for it is solely on these, 
the issue below was joined. The want of proof of the previous 
mortgage being cancelled, made no part of that issue. 
The defendant and appellee relies, however, on this clause 
in the act, and insists that it prevented prescription running _Preseription 
against the debt. It provides, as we have seen, that the (°°, Dot hegin 
mortgage given to the defendant should not, and.could not ¢reditor can sue. 
be executed until that which the mortgager had given to 
Dupuy, was satisfied. By a provision in our old Civil Code, 
in force at the time the hypothecation was given, the special 
mortgage compelled the creditors to come on: and cause the 
thing to be sold which was mortgaged to him, before he could 
seize any other property of the debtor. The effect of this , 

: ; 2 prayer that 
clause, therefore, was to disable the creditor from enforcing the _ injunction 
his debt until the previous mortgage was raised. The maxim, wit le a 
contro non valentem agere, non currit prescriptio, applies in such Sch’ damages, 
a case as this, with as much force as it can in any other ; and rise Jplqment 
the plaintiff certainly opposes with a bad grace, prescription pevand fifty dol 
to a demand, which through his own fault the creditor was firs more 
prevented from enforcing earlier by suit. We conclude, 
therefore, that as the plaintiff has neither alleged or shown 
that the mortgage to Dupuy was cancelled five years before 
the action was instituted, that the court below did not err in 
dissolving the injunction. - Under the act 

In directing the injunction to be dissolved, the judge “ \Reuiton on 
ordered that the defendant recover of the plaintiff in injunc- — ny 
tion the sum of one hundred and twenty-three dollars, being the amount. of 
interest at the rate of twenty per centum per annum on the couphineviawe 
sum of six hundred and fifteen dollars, the amount due to the 7° eet Pray “ 








Eastsnx Dist. defendant, and that the plaintiff also pay the further sum of 


cenhatesitiansticilaie: 
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fifty dollars special damage, proved to the satisfaction of the 
court. to be sustained by the defendant. The plaintiff coms 
plains of these damages being excessive, and not authorised 
by law. They were given, we presume, on an act of the 
legislature passed so late as the 26th of March, 1831. The 
third section of that act is in these words: “in case the 
injunction be dissolved, the court in the same judgment shall | 
condemn the plaintiff and surety, jointly and severally,to pay 4 
the defendant interest at the rate.of ten per centum perannum 
‘ on the amount of the judgment, and not more thantwenty | 
per centum as damages, unless damages to a greater amount 
be proved.” Act of 1831, p. 102. + 

The prayer in the answer is, that the plaintiff be decreed | 





to pay “interest at the rate of twenty per cent. per annum | 
on the amount of the respondent’s demand, principal and ; 
interest, as specified in his order of seizure and “a | 


damages.” ‘ 
The judgment gives the amount prayed for, and something 4 
more, viz. fifty dollars in damages. : 
The act seems to contemplate, that the court in disso : 


an injunction may decree an interest which shall not be less . 


than ten, nor more than twenty per centum as d 
without proof of any damage being sustained. These area 
penalty which the court may inflict even if the defendant fails 1 
to demand them. But damages beyond that amount are § 
clearly left subject to the general rules respecting sage | 
and proof, and as none were demanded or proved in this 
instance, the court erred in allowing them. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, that 


the injunction granted in this case be dissolved, that Pieme 


“L’ Eglise do recover of the said Denis Landry the sum of one 
hundred and twenty-three dollars, that the appellee pay the 
costs of this appeal, and the appellant those of the court of 
the first instance. 
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OF THE STATE OF LOUISIANA. 


BENOIT vs. BENOIT’S HEIRS. 


\ 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
THIRD PRESIDING. 
Where there is no propeity of an estate on which the Court of Probates 


can act, a suit to set aside a conveyance made to the ancestor by one of 
the heirs, must be instituted imsthe courts of ordinary jurisdiction. 


Labawve, for appellant. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 

A case in all respects similar to the present, except that it 
was instituted in the Probate Court, was brought before us at 
the April term of 1830. That tribunal sustained a plea to 
its jurisdiction, and its decision was confirmed here. The 
plaintiffs. then commenced this action in the District Court, 
and the defendants denied its right to take cognizance of the 
case. The district judge sustained the objection, and the 
plaintiff appealed. 

The suit is brought by the danphesr of one Daniel Benoit, 
deceased, to recover from the children of a daughter by a 
second marriage, certain moneys and effects which it is 





Eastzrx Dist. 
January, 1832. 
BENOIT 


v8. 
BENOIT’S HEIRS. 


alleged belonged to her father at the dissolution of the last 


matriage, and which were through error or otherwise set apart 
for the petitioner’s half sister, and partaken by her on a 
division of the estate as belonging to her mother. 

It is further alleged that the father made a fraudulent and 


simulated sale, by which the sister of the petitioner acquired a | 


slave without giving any consideration therefor. 
There is a prayer that the settlement and partition made at 


the dissolution of the second ‘marriage, be annulled and set. 


aside—for general relief—and that the plaintiff may have 
judgment against the defendants, for two thousand nine 
hundred dollars with interest. 

We think the court below erred. The petition contains an 
allegation that the ancestor died without property, and the 
object of the suit*is to set aside a conveyance alleged to be 
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fraudulent, and to recover money received by an indirect. _ 
* donation. Where it is necessary to the settlement of an 


tribunal might take cognizance perhaps of such matters as 


on before us, there is nothing for that court to acton. The suit 
is not to divide property which both claim from the same 
ancestor, but to recover that which the plaintiff alleges. 
defendants hold by an adverse, but illegal title. 5 Marti, 
N. S. 218. 6 ibid; 640. : 
In the view we have taken of the case, the proceedings in 
the Court of Probates, by which the property was divided 
between the father of ‘the plaintiff and the defendants’ *] 
mother, do not at all affect the question of jurisdiction. ; a 
It is, therefore, ordered, adjudged and decreed, that the: cE 
judgment of the District Court be annulled, avoided and. | 
reversed: And it is further ordered, adjudged and decrei 
that this case be remanded to the said court with directions t 
the judge not to sustain the plea which declines the jut run . 
diction of the Court: And it is further ordered, that Whe 
ta pay the costs of this appeal. - 
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KOHN & BORDIER 0S. PACKARD. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 





The contract of affreightment, does not impose on the owner of the vessél 
the obligation to deliver merchandise at the residence of the a 
This duty is accomplished by wecees: the merchandise at the — 

place of discharge. a oe 
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OF THE STATE: OF LOUISIANA. 


Notice to the consignee, of the time and place, whial and where the goods 
are to be landed, is indispensably necessary. 


Notice in the newspapers of the time and place of landing goods from 4 
. vessel, is not such a notice as places the goods at the risk of the 
consignee, unless knowledge of that notice, be brought home to him. 


Where the notice is not personal, thé captain has a _— to store the goods 
at rina costs of the consignee. 


This was an action to recover the value of a package of 


goods, shipped at New-York, on board a vessel, of which 


the defendant was captain, and consigned to the plaintiffs. It 
appeared from the evidence, that the package was landed on 
the Levee, but never came into the possession of the plaintiffs. 
The defendant rested his defence upon a notice which was 
published in three of the newspapers printed in the city of 
New-Orleans, and which was proven to have been the usual 
custome among the merchants of that port, and deemed by 
them a sufficient notice to consignees. It was in these words ‘ 
“The packet ship De Witt Clinton, from New-York, is dis- 
charging opposite the public square. Consignees will please 
attend to the receipt of their goods.” On the part of the 
defendant it was further shown that the package in question 
was subject to debenture, as well as some other merchan- 
dise discharged from the same vessel. Custom-house entries 
for all the goods thus situated, (except that consigned to the 
plaintiffs) were placed in the hands of an officer, who testified, 
that had he been in possession of the plaintiffs entry, the 
package would not have been lost. There was judgment for 
the plaintiffs and the defendant appealed. 


Slidell, for appellant. Moreau and Soulé, for appellees. 


Porter, J. delivered the opinion of the court. 


This action is brought to recover from the defendant, the 
value of a package of goods, which was shipped on board the 
29 ; 
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Easrauy Dist. vessel of which he is captain, at New-York, and which the — a 

seat, plaintiffs allege he failed to deliver to.them. ie a 

Koux&ponpiex ‘The answer puts the fact of delivéry at issue, and on that 
rates. point alone, the argument has turned in this court. a 

The package of goods, it is. adfitted, never reached: ae : 
plaintiffs. On the arrival of the vessel in port, and on her — | 
being moored at the levee to discharge, notice to ‘the - , 
following effect. was given in three of the new 
printed in this city: “The packet ship De Witt Clinton, ; 
from New-York, is discharging opposite the public square, — y 
Consignees will please attend to the receipt of their goods? : 
The package in question was put.on the levee, and taken — 
away by a.dray, the same day it was landed from. the, res z | 
The plaintiffs did not attend in person when the goods were | | 
discharged, and had no agent to represent them. The 
package was subject to debenture, as well as some other mer. i 
chandise discharged from the vessel. Custom-house ¢ 
for all the goods'so situated, save that of the plaintiffs, a 
placed in the hands of an officer on the 25th, and he 
that had he received the entry from them at the same 
the package could not have been lost. The ship was sev 
days unloading. 

Several witnesses proved that it is the usage of the wag 
New-Orleans, for merchants to give notice in the newspapers 
of the time and place a vessel consigned to them is discharg- 
ing; and that among merchants a landing of the goods on 
the levee is considered a delivery, provided due notice has 
been given. It is also proved, that goods are sometimes left 
on the levee during the night, in which case there is a gene 
ral clerk or guard belonging to the vessel to watch them; and 
sometimes goods are taken back on board the vessel. But — 
the witnesses who establish the custom already stated, seem 
to think that when this is done, it is a matter of courtesy to 
their owners, as the consignees of the shipdo not consider 
themselves responsible for the goods. 

On this evidence, the case was stibmitted to a jury in the. 
court of the first instance, who found for the plaintiffs; the 
judge having charged them, that 'notice-in the newspaper, 
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was not sufficient. to release the defendant from his réspon- Esst=nx Dis, 

sibility. ‘The court confirmed the verdict and the defendant Basar al 
appealed. some aetay® 
The principle of law, penloahs in the « case, issaid.to be of  Packanp. 

considerable importance to the mercantile community. We 

can readily believe it, and the case has received, as it merits, 

the particular attention of the court. esi 
The contract of affreightment, does not. impose on. the of aiveightment 

owner of the vessel, the obligation to deliver merchandise 60°%0s sneer 

shipped on board of her, to the consignee, at his residence. Ghitguiion tnale- 

It is a. conttact to carry from port to port, and the owners of a liver merchan- 


vessel fulfil the duties imposed on them, by delivering the pare ¢ Spal 
merchandise at the usual places of discharge. The authori- nignee. This 


ties cited on argument, as well as the reason of the thing; plished by deli- 

clearly establish this rule. oon ty ‘at the 
But though the contract does not require the owners of the —_—" « 

vessel to deliver the goods at any other place in the port, but 

that where ships generally discharge their cargoes, it is not to 

be concluded that they have a right to land the goods at these 

places and release themselves by doing so, from all further 

care and responsibility, without giving notice to the person 

who is to receive them. The authorities on this subject are 

contradictory. Some of those cited, support fully the position 

that a landing on the wharf is equivalent toa delivery. We 

should have reviewed them, had not the counsel who argued 

the case carefully on the part of the defendant, very properly 

refrained from pressing the rule to that. extent. We have the 

high authority of Chancellor Kent for saying, that the better 

opinion is, there must be a delivery on the wharf to some 

person authorised to receive the goods, or some. act which jis 

equivalent to, or a substitute for it. The contrary doctrine 

appears to us too repugnant to reason and justice to be sanc- 

tioned by any one who will follow it out to the consequences 

to which it inevitably leads. Persons to whom goods are sent 

may be absent from the port when the ship reaches it: they 

may be disabled by sickness from attending to their business : 

they may not be inforined.of the,arrival of the vessel. Under 

such circumstances, or many others similar that may be sup- 
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posed, it would:-be extraordinary indeed,if the Caphnisivi 
authorised to’ throw the goods on shore’ where they couldn 
fail to be exposed to injury from the weather, and w be 
liable to be stolen. There would be little difference ‘in § 
an act, and any other that would occasion their loss: *- Com. 
tracts impose on parties not merely the obligations exprég 
in them, but every thing which by law, equity and 
considered as incidental to the particular contract, or 
to carry it into effect. La. Code, 1987. Delivery is not 
an incident to the contract of affreightment, it is 
its discharge, and as there cannot be a delivery without’ 
act of two parties, it is indispensable. the freighter should 
apprised when, and where, the shipowner, or his agent is'ea 
to hand over the goods. Holt on Shipping, vol. 2, I 
Jacobs’s Sea Laws, 211. 5 Term. 387. Abbott on Shig 
247. . Curia Phillipica verbo fletamento, nos. 1 and 14. 
nanzas de Bilboa, 136, no. 44. 15 Johnson, 39. . 3 Kent 
Comm. 170. m a 
Notice then may be considered as inaigpeoeakiy necessa 
It was given, the defendant says, by publication in ‘th 
the newspapers of this city ; and according to the usage’ 
port, notice in this way was equivalent to information ¢ 
municated personally to the consignee of the goods. Adi 
ting this usage to have all the effect ascribed to it in ar ; 
the present case is not brought within it. No usage is estab 
lished that publication in three of the newspapers hasthe | ° 
effect contended for. ‘The witnesses who prove the custom x. 
say, that notice must be given in the newspapers, and _— 
we understand all the newspapers printed in the city. It would — 
be a very unreasonable custom were it- otherwise. If i it-were, 
then the consignee must take all the newspapers, and read — 


notice in those the ship owner selected to make pili 
in. There is no proof om record the plaintiff-took those — 
newspapers in which the notice was inserted ; none that they 
read them, nothing from which the inference can be crown By 
they ever saw the notification in question. +6 dade 
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.. But if the custom wee proved to have been fully complied Easrimy ‘Disr. 
with, would that custom so control the law as to make publi- a. 
cation in the newspapers binding onthe freighter? If we — 
understand correctly the usage as proved in evidence itis'this; —rackanp. 
‘that notice in the newspapers of the timeand placeé’of landing gine: 
goods from a vessel, is such notice as places the goods at the pewepapens. of 
risk of the consignee. In ‘other words, that constructive tie time eo J 
notice binds the party as effectually as personal notice would. from a vente, is 
If this be the custom, then it is one which this court is” pre- 35° saaee a 
pared'to'say, it cannot sanction. Authorities ‘have been read spn st tie Tk 
to show thatthe goods are to be delivered according tothe are al 
usage of the port to which they are shipped. ©The principle tice be brought 
may be admitted without at alt affecting the conclusionto hme © him. 
which we have come, for though the custom may regulate 
the delivery, it-cannot dispense with it.’ Such would’ be the 
-efféct however, of the usage relied on in numerous instances. 
‘We understand that it is of the essencé ofthe’ contract” of 
affreightment, that there be an engagement to’ deliver’ the 
-goods to the consignee.’ He'consequently must be informed 
of ‘the time and place the delivery isto be made, to enable 
him to receive them, and if he has not‘that information, the 
other party:to'the contract cannot dissolve it.’ Yet-the custem 
relied on assumeg that he may; for if notice“in the news- 
papers is to bind the consignee of the goods, though he never 
hears of it or sees it, and if such notice conférs‘on the master 
of the vessel the right to land the goods on‘the levee, ‘where 
they are destroyed or stolen, then it follows that the’custom 
dispenses with delivery, or any thing equivalent to it. This 
we think custom cannot do. - There must be the act of both 
parties to terminate the contract, or the default of one of 
them, to authorise the other to'do so. > i 

The practice of giving notice in the newspapers is a useful 
one. It serves in a great number of instances to bring to the 
knowledge of the consignee of the goods, where and when he 
is to attend to receive them. When he has that knowledge 
he should attend, and if he does not, he must bear the con- 
sequences of his neglect." But as in all cases where the 
notice is not personal, it is uncertain whether knowledge of 
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Eusrxan Dist. the fact to be communicated, can be brought home to tet 
January, 1858. yarty who is to be affected by it, the safest course is for the 
xouN —_— captain, or the person in charge of the vessel, to store the 
packany. goods at the cost of the consignees. His right to do so, a 
Where the no- their responsibility for the expenses cannot be doubted 

Sane ao 15 Johnson, 38. 
has a right to “Wehave not overlooked the argument of the dofondaahy 
eg Rg sag of that the loss on this occasion was owing to the heglect of, the 
thé'consignee. plaintiffs to attend with their debenture entry. The 

to have done so, we think depends on their knowledge ofithy — 

time and place the vessel was to discharge, and as iniow 


opinion, this knowledge is not brought home .to them, pe 





ne be 





were not in default for not attending with their entry... 

It would be improper to disguise that we have felt this came . 
not free from difficulty. There are inconveniences in whidh 
ever way it is viewed. On the part of the owners or tim 


, cme of the ship; that of giving such notice of the tite | 
and place of discharge, as will enable them to bring know | 


ledge of the fact home to the persons who are to receive’ 
goods ; or in default thereof, imposing on the former theobls — 
gation of sending the merchandise to some place of safety, 
But this inconvenience we think is not to be compared with © ; 
that to which the latter would be subject, if their property — 
could be landed without their knowledge, and be thereby 
lost or damaged; Qn the one side there is additional q 
on the other probably, a total loss. After the best considem 
tion in our power, we think the conclusion we have comet) 
is most comsonamt to law, and will tend’ to promote age 
convenience. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment ef the District Court be affirmed, with costs. °°" 
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OF THE STATE OF LOUISIANA. 


NEWSON 0S. ADAMS. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


Where paraphernal property of the wife is given in exchange, that received 3 


in place of it, partakes of the same character,and cannot be alienated 
by the husband, without her consent, 

Matter occurring after the suit is commenced, may be given in evidence, but 
& recognitive act cannot affect the rights of third parties, meanrveans 
vious to the recognition. 

The purchaser of the wife’s paraphernal property, cannot call in ‘question 
her title to that which was given in exchange for it. , 


‘The facts are fully stated in the opinion of the court, 
delivered by Mathews, J. 


This suit is prosecuted by the wife of Moses Newsom, with 
his assistance, to recover from the defendant, a negro woman 
and her child, which she claims as her paraphernal property, 
and also damages for their detention. Judgment was rendered 
in her favor in the court below, from which the defendant 
appealed. 

The title set up by the plaintiff, to the slaves now in contest, 
is based on an exchange made in the state-of Mississippi, with 
her: uncle, Robert Singleton, in which she gave: for them#a 
negro man named Cesar, which she inherited from her father. 
The defendant, after denying the allegations im the petition, 
claimed title to these slaves, under the ‘hushand of ‘the 
plaintiff. 

The facts of the case deducible fromthe evidence which 
was properly admitted in the:court below, are the following. 
The title to the slave Czsar, ‘is traced back'to Robert Single- 
ton, the grandfather of ‘the plaintiff ; after hie:death he came 
into the possession of David Singleton, one of the heirs of the 
deceased Robert and father of the plaintiff, and after the 
decease of the latter, into her ‘possession as heir; who 
exchanged him for the slaves now ‘in dispute, with her uncle, 
Robert Singleton, through the agency of ‘her husband, who 
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Eusrmax Dist. afterwards sold and conveyed them to the defendant. ‘Thg P 





s* exchange was made‘in the.state of Mississippi, by verbal — 
contract, at the time when the owner of Cesar was a citizen _ 
of Louisiana, and with a view to bring the property received in 
exchange into the latter state. It is proven that a contract — 
made in relation to this species of property, is valid by ra 
a@companied by delivery, in that state. 
The principal legal question arising out of these facts is : 
whether the property claimed was paraphernalia of the wife, 
or belonged to the community of acquests and gains, at 
the time the husband sold to the defendant. It is clear, 
that the slave Cesar was paraphernal, as Mrs. Newsom 
held him by decent from her ancestors, and consequently wag 





not acquired in any of the modes pointed out in art. 2371 of | 


the Louisiana Code, which designates the property of a matri. 
monial partnership, and the various means of acqusition, in 
which it becomes common to the conjugal partners: This 
slave being the paraphernal property of the wife, she had@ 
right to allienate him with the consent of her husband. She 
did so,. by the exchange made with her uncle, as above stated, — 
in. which the’ consent of her husband is clearly ovkieniony by | 
acting as her agent in making the contract. x F 

Having ascertained the nature of the property given in ~ 
exchange, it is‘necessary to examine the legal destination of 
that which was received. A case very similar to the present — 
is to be found in the Louisiana Reports, 520, the principles of 
which were perhaps more unfavorable to the ’ pretensions of 
the plaintiff, than those included in the one now under 
consideration. It was decided under provisions of the Spanish 
law ; the present falls under those of our code, but on exami- 
nation, we are unable to find any conflict in relation to this 
subject, between the former and present laws of the country. 
In the case cited, the plaintiff claimed a lot of ground, which _ 
had been given to her in lieu of money, which she inherited — 
from her ancestor. In the present, there was an exchange 
made of the same kind of property. Pothier, contracts of sale, 
part 7, no. 629, states it to be one of the principal effects of an 
. exchange, that the thing is subrogated in full right tothat 
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which was alienated ; subrogatum capit naturam subrogati. We Easreny Dist. 
therefore conclude, that the slaves received in exchange for 22“@y 188: 
Cesar, were at the time when they were sold by the husband = 
of the plaintiff, the paraphernal property of the latter ; and anaes 
the sale being unauthorised by her, the —— acquired no | Where para- 





right to them under it. Prot te pile 
The evidence offered in proof of the exchange, was objectéd PE some 
to; but we think it was properly admitted in conformity to the ceived is placool 


laws of Mississippi, where the contract was made, and also, ps character, 
that the objection made to the imtroduction of a subsequent —" ee 
written recognition of said contract, by one of the contracting husband without 
parties, was properly overruled by the court below, notwith- Mister cleus: 
standing this recognition was made after the suit was a psa 
commenced, for we are ignorant of any principle of justice, or ed ma — 
rule of law, which prohibits a plaintiff from strengthening his - esos act 
titles to property in dispute, by any fair means, up to the time rights gee 
of rendering judgment. It must, however, be understood, parties aequried 
that a recognitive act, could not legalize a contract made essen a - 
without the formalities of law, against the interest of third 
parties, who may have acquired rights previous to the recogni- 
tion ; but in the present case, the original contract was legal 
and valid 

As a last resource, the defendant questions the title of the |The bere 
plaintiff to the slave, which she gave.in exchange. This we raphernal _pro- 
think he has no right to do, so long as the person. who received P* gp Sarg 
this property acquiesces in the validity of the title under which whi a ad 

ch Wi given 

he holds, it forms a good consideration for the exchange, and in exchange for 
the title to that which was given, cannot legally be attacked * 
in this indirect manner. If these slaves had. been given to 
the plaintiff.as a donation to her, separately from her husband, 
they would probably, under our law, be considered as es 
phernal. 

Since the argument of this cause in open court, the ouanadl 
for the appellee, has handed in a brief, on which he prays an 
amendment of the judgment rendered in the court below, by 
decreeing to her the increase of thé female slave (claimed in 


the petition) by the birth of children, since the commencement 


of the suit. This perhaps might be done, if it had. been 
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Easterns Dist. required in the answer to the appeal, but as. this was 3 
Jamar, 8° requested, within the time limited by the Code of Practice, 4 
“ry and consequently we are precluded from taking this matter, 


wittiams §«jnto consideration. - + Ail 
ET ALS, 





as Bx 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the District Court be affirmed, with costs, ...». 
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SWIFT US. WILLIAMS ET ALS: a 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE — 
THIRD PRESIDING. & 
¥ ae t 


The acts of Congress granting donations of land on settlement rights, 
expressly gives the preference in case of conflict to that which is based, 
on a written evidence of claim derived from the Spanish government, 





In a petitory action the plaintiff must recover upon the strength of his own 
title, and it makes part of that strength that he should show that hint 
covers the land in dispute. . . i} 


The facts are fully stated in the opinion of the coutt, ate 
vered by Porter, J. 


This is a petitory action. The plaintiff claims oni 
donation from the government of the United States, pred . 
cated on an order of survey by the Spanish government;of — 
date November, 1806.. A survey was made of the premises 
in conformity to the order, and is annexed to the original title: 

The defendants produced a donation .from: the United 
States founded solely on the fact‘of previous settlement. » No 
title, or commencement of title, from the government of Spain 
is shown by them. 
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The cause was submitted to a jury in the court of the first East=ex Drsr. 
instance, who found a verdict for the defendants. The ae 





plaintiff made an unsuccessful attempt to obtain a new trial, — 
and appealed. WILLIAMS 
The case presents two questions—one of law, the other of Ba 3 
fact. 
The act of 


On the former, there is no doubt the plaintifi’s title is better , Oo Oe 
: grant- 
than defendant’s. The act of Congress which makes these ing donations of 


. : : : land settl 
donations, expressly gives the preference in case of conflict, to ment rights, ol 
that which is based on a written evidence of claim derived seek ages = 

m t i vernment. In the case of Higgins vs. case of conflict, 
~ ni ape g° gi to that which is 


McMicken, which was decided upon statutory provisions,in NO based on a writ- 
material respect distinguishable from that now before us, we ‘eb, ¢¥idenee of 
held that the donees must take on such conditions as the fromtheSpanish 
donor thought proper to attach to his gift. 1 Louisiana on 
Reports, 53. Land Laws, 758. 
On the question of fact whether the respective titles 
embrace the same premises, the case is not so clear. The 
order of survey under the Spanish government is for twenty 
arpents of land front, with the ordinary depth, on the river 
Amite. The commissioners of the United States in confirming 
it as a donation, designate the tract by merely stating that it 
is in the parish of St. Helena, and’that it was claimed under 
the “recommendation” from the Spanish government of the 
seventh of November, 1806. 
The plat of survey shows twenty arpents in front to have 
been surveyed for the claimant on the River Amite, bounded 
below by a tract of one thousand arpents surveyed for the 
same claimant, or at least for a person bearing his name ; and 
above by lands of Don Manuel Lopez. A creek is designated 
on the plat of survey as rising in the tract of land; which 
creek taking a course diagonal to the river Amite, falls into 
that stream a short distafice below the lower line of the 
plaintiff. An island in the river is also marked on the plat, 
one-half of which appears to be opposite the land laid off to 
the petitioner. The other half is represented to be in front 
of the tract surveyed for Lopez. | 











































CASES IN THE SUPREME COURT 


Eastern Dist. The calls in the donation to the defendant are a great dea) 
January, 1832. : ‘ . a 
———. more specific. They are as follow: “To begin on Black 
swt Creek at the west line of Young Blood’s, and run thence 
wituams down the said creek to the section line, below thence with ae 
“the said section line to the Amite River. Thence up the river . 
or across one prong of the river and into the island, so a8 to. ee 
include the island in the survey, and up the river to the line _ 
‘of William Williams, and with said line to the line of Tog ; 
Blood, and with Young Blood’s line ie the beginning so as to 
include six hundred and forty acres.” 
One of the chain carriers at the time the original wml : | 
was made by the plaintiff, in the year 1804, was introduced; 
he swears to the fact of being present in the character just — 
stated, and adds the defendants were living on the land at 
the time the suit was instituted. & 
On his cross examination he states that there are two | 
islands in the river Amite; and that there was no stream 
within the survey of McElroy by the name of Black Creek to 
witness’s knowledge. 

In a petitory The defendants plead the general issue, and the plaintiff 
ag” most oe must recover on the strength of his title. It necessarily 
ak he makes a part of that strength, that he.should show the com — 
int ony and it cession from the government to him, covers the land claimed 
that strength by the defendants. The sole testimony to that effect is the 
+ = Bes oath of the chain carrier, who, twenty-seven years after the 
. din disp we survey was made, swears the locus in quo is the land then 

surveyed for McElroy. The island in the River Amite would 
be a great means of identifying the original location, but this 
witness swears there are two islands in that river. Conse- 
quently it does not follow that the island contained in their, 
the defendants’ donation, is that represented in the plaintiff's 
survey. The credit due to the witness is weakened by his 
acknowledgment that there wag.no such a creek as Black 
Creek, for which the defendant’s title calls, within the. land 
surveyed for the plaintiff’s testator. No attempt was made 
to show that this name has been given to the creek since the 
period of the original survey. The case of the plaintiff is 
_ again weakened by the absence of all proof to establish the 
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lines run, or the existence of the marked trees. Nor was any Eastsan Dist. 
evidence given to prove the location of the grant of Lopez, for 22ma# 1853 
which the plaintiff calls as an upper boundary, nor of the —>4B0¥A™ 
other survey, on which it states to bind below. And ifthese  nanovat. 
things were susceptible of proof, we cannot suppose it possible 

the petitioner would have neglected to give evidence of them. 

The proof on the part of the petitioner is quite too weak to 

authorise us to give judgment for him in opposition to a 

verdict of a jury, and the opinion of a judge who saw and 

heard, who perhaps knew the witness, and who at all events 

had better means than we possess of judging of the credibility 

which ought to be attached to his testimony. 

























It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be affirmed with costs... 


So B S| 





‘DABOVAL vs. DABOVAL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, THE JUDGE OP THE 
FOURTH PRESIDING. 


The appeal will be dismissed unless a bond be given. 


Porter, J. delivered the opinion of the court. 

Application is made to dismiss the appeal in this case, for 
want of the bond which the judge directed to be given. On 
looking into the transcript, we find that the judge allowed the 
appeal on the condition the appellant gave bond in the sum 
of one thousand five hundred dollars. _We find no such bond 
among the papers, nor in the record, and from aught we can 
discover no bond of any description was given. 


CS = - eS O e TU ee 





It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 
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Eastern Dist. 
January, 1832. 


ABAT 
v8. 


GORMLEY ET ALS. 






CASES IN THE SUPREME COURT 


ABAT vs. GORMLEY ET ALS. 


APPEAL FROM THE COURT se THE FIRST DISTRICT. 


The negotiability of a promissory note ‘made i in that form, is not rtd 
or in any manner altered, by the circumstance of its being paraphed ne 
varietur by a notary public. 


Between a bona fide holder under regular endorsement, the consideration of : 


the note cannot be legally inquired into, in such a manner as to affect the 
interest of the endorsee by destroying its validity, or throwing embarrass. — 
ments in the way of recovery against the maker or endorsers. , is 


A party cannot be made a witness in his own case, except by filing i ing 
tores as provided in the Code of Practice. 


This was an action by the endorsee against the maker and 


endorser of a promissory note, in the following form: “New. — 


Orleans, 2d April, 1828.—Two years after date, I promise to 


pay Lewis Foucher, Esquire, or order, twenty-one hundred © 


and twenty-five dollars, for value received. Signed, William 


Gormley, endorsed, Louis Foucher, I. Abat, New-Orleans, 9d _ 


April, 1828, ne varietur, (Signed) W. Y. Lewis, notary public” 


It appeared from the evidence, that the note was given in ce 


part consideration, of the price of a tract of land, sold by 
Foucher to Gonnley, and that the latter had sold part of the 
same tract to one Miller, who, in consideration therefor, had 
contracted to pay the note in question. ‘ 

Gormley in his answer pleaded, first, that the note wil 
identified with the deed of sale, and could not be separated 
from it, and second, that the consideration had failed. \ He 
also prayed, that both Foucher and Miller, might be cited in 
warranty, and condemned to pay whatever judgment might 
be rendered against him. Miller in‘his answer, united’with 
Gormley, in the plea as to a failure of’ consideration, and 
averred, that he could not be made liable to pay the note'tiiitil 
Foucher had put both him and Gormley into peaceable pos 
session of the land.’ These proceedings, on the part of 
Gormley and Miller, were exceptéd to by Foucher, ali 
answer, who also cited his vendor in warranty. 
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On the trial, the defendant offered to introduce the plaintiff on Dist. 


asa witness, to prove that the note sued on, was still the 
property of Foucher, the defendants’ vendor. To the intro- 
duction of this testimony, the plaintiff’s counsel objected, on 
the ground, that the plaintiff could not -be made a. witness 
against himself, except by filing interrogatories.as provided by 
the Code of Practice, and the court having sustained the 
objection, the defendant took his bill of exceptions. 


January, 1852. 
——— eee 
apaT 
v8. 
GORMLEY ET ALS. 


- . 


The cause was tried by a jury, who found a verdict in favor 


of the plaintiff for the amount of the note, and in favor of 
Gormley against Miller, on the call in warranty for the same 
amount, | 

From the judgment rendered —— both Gormley and 
Miller. appealed. 


Preston and Seghers, for appellants. 

1. The note sued upon is not negotiable in the mercantile 
sense of that word. Mercantile usage gives the very form of 
a negotiable note, it is purely “for value received,” without 
any reference to the “consideration.” This note is identified 
with the consideration, by ne varietur, for the benefit of the 
holder, if the consideration be good’; for his detriment, if it be 
bad. 

2. The cause was si at issue with Borcher, under 
the equity of articles 379-80 of the Code of Practice. If he 
could not be called in warranty, the injury to Gormley and 
Miller, would be irreparable, having a right to except to the 
payment of the price, the deficiencyin the quantity of land sold, 
and yet not being able to sue Foucher, their action being 
prescribed. . The case was at issue with him, and should be 
remanded for judgment between him and Gormley and a 
they having appealed against Foucher. 

Abat, the plaintiff, should have been examined in the 
cause as a witness.: He had no interest between Gormley 
and Miller and Foucher, and even with regard to himself, 
the interest was in his favor, and against the party calling 
him. An interest that has never been held to. exclude a 
witness, but has’ ever been held to make him the best of 
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Eastzns Dist. witnesses. ‘The cause should therefore be remanded for the — 
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benefit of his testimony, 


vB. : 
conmizy erats, Dennis, contra. 


. 


1. The bearer of a note must, when negotiable, recover 
against the drawer, independent of any difficulty between the 
drawer and drawee. 


Mathews, J. delivered the opinion of the court. 


This suit was commenced by the holder and endorser of a 
promissory note, made in negotiable form, payable by Gormley 
to Foucher, and endorsed by the latter, the action is beng 
against both the maker and endorser. 

In the course of proceedings i in the court below, the maker 
of the note tumed on his co-defendant and claimed tobe 
exonerated from the obligation of his promise, in consequence 
of analleged failure of the consideration for which the note 
was given. Not contented, however, with this defence, he 
filed a supplemental answer, in the nature of a suit against 
Miller, in which he alleges, that this defendant had contrae- 
ted to pay the note, when it became due. The pursuit of 
Gormley against Foucher, was excepted to in the answerof 
the latter; Miller in his answer, seems to have united with the 
principal defendant and endeavor to turn their united force 


against Foucher, both insisting on the want or failure of the: 


consideration, for which the note was given. The cause was 


submitted to a jury in the District Court, who found a verdict. 


for the plaintiff, to the amount claimed by him against 
Gormley, and alsoa verdict for the latter against Miller, for 
the same sum, and judgment being thereon rendered, these 
parties took the present appeal. 

The above statement of this case, seems to exhibit a strange 
anomaly, in a suit by a bona fide endorsee of a negotiable note, 
against the maker and endorser of such an instrument, (even 
without allusion being made to the further proceeding by 
which Roffignac was called in warranty.) The main 
question in the cause is, whether such proceedings as have 


taken place in it, are sanctioned and ought to be supported 
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according to the principles of law which form the rule in such E4stsax Dusr ba 
cases. We assume asa matter settled by the decisions of this January, 1852. 


court, (to be found in 12 Martin, 235, and 1st N. S. 143,) that gy 
the negotiability of a promissory note made in that form, is not GORMLEY EF ALS. 


restrained or in any manner altered, by the circumstance of bility of negotia- 
its being paraphed ne varietur by a notary public. The several p missory ao 
interests of the parties to the present suit, must therefore, be ae, nt = 
subjected to the rules which are applicable to negotiable penn 7 
papers. Betweena bona fide holder,under regular endorsement, by the circum- 
the consideration of the note cannot be legally inquired came Hoe pe 


into, in such a maner as to affect the interest of the endorser varietur by a no- 


udiic. 
by destroying its validity or throwing embarrassments in the “Secsene tile 
way of recovery, against the maker or endorsers. ae 


From ‘every thing which appears in the evidence of this pa Reagph 


case, Abat the plaintiff, was at the time of instituting suit Toa oma Ts 
the holder and owner in good faith, of the note in question. into, ,* coh 8 


It is true an attempt was made to show the contrary, by poo athe 


testimony to be drawn from himself, and for this purpose, the by —— 
counsel for the defendant Gormley, requested that the plaintiff its validity or 


should be sworn as a witness, in his own cause. But the See 


court below refused to compel him to testify, to which refusal, way of recovery, 
against the ma- 


a bill of exceptions was taken, &c. This refusal in our kerorendorsers. 


opinion was correct. By a general rule of the law of evidence, yo —_ 


a party is excluded from giving evidence in his own cause. 23s in his own 
case except by 

This rule is not founded merely on the consideration of his filing int 
tories, as provid- 


" interest, if it were, it would follow, that a party might always (f'se ae vac 


be called by his adversary, to testify against his own interest, °f Practice. 
the rule is partly at least, founded on a principle of policy for 
the prevention of perjury. Starkie on evidence, part 4th, page 
1061. To this rule our legislation has introduced an excep- 
tion which authorises parties to be examined on interrogatories 
under certain formalities, but the defendant in this suit, did 
not bring himself within the exception. 
The plaintiff must, therefore, be considered asa bona fide 
holder and owner of the note, on which he brought suit, and 
any equity which may exist between the maker and endorser, 
arising out of the consideration for which it was given, ought 
31 
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him in his judicial pursuit, to recover from these parties, the 
sum promised in it. The exception to Gormley’s claim against. 
Foucher, for a deficiency in the land sold by the latter to the 
former, which land is alleged to have formed the consideration 
of the note, should have been sustained, and the claim in 
warranty dismissed, so ought the proceedings against Miller, 
if he had excepted to it. But as he has chosen to acquiese 
in it, and united with his adversary against Foucher, we are 
of opinion, that he must submit to the consequences’ which 
his course of conduct has brought on him, and abide the 
judgment nce was rendered against him. 


It is, init, ordered, adjudged and decreed, that a 
judgment of the District Court, in this case rendered, be 
affirmed, with costs, saving and reserving to the parties, 
defendants, all right of actions in warranty, which they may 
legally have amongst themselves. 


COLLINS VS. BATTERSON. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


Minors et al. claiming redress against their tutors et al. are bound to pursue 


them in the alternative, demanding an account or payment of such sums 
as they may suppose to be due. In such a case the remedy by ordinary 
attachment is not legal, and when a tutoror curator, absent from the 
state, is sought to be made liable for his administration of an estate, the 
pursuit can be rendered legal in no other way than by the interposition 
of a curator ad hoc. 


A third party may avail himself of the nullity of a judgment when it 
"forms the only legal basis of the action against him. . 
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“ 


The plaintiff, a minor above the age of puberty, com- Eastern Dist. 


menced suit by attachment in the Court of Probates against 
his tutor (an absentee) and obtained a judgment for two 
thousand seven hundred and eleven dollars; to enforce 
which the present action was brought against the third pos- 
sessor of a lot of ground upon which the plaintiff alleged, he 
had a general and tacit mortgage, resulting from the mal- 


~ administration of his tutor. To support his action the plaintiff 


offered in evidence the record of the judgment obtained against 
his tutor in the Court of Probates, which was rejected by the 
Court, and the plaintiff took a bill of exceptions. There 
was a verdict and judgment for the defendant, and the 
plaintiff appealed. 


Hennen, for appellant. Preston, for appellee.” 


Mathews, J. delivered the opinion of the court. 


This suit is brought against a third possessor of a house 
and lot, in the town of Covington, to compel him either to 
relinquish the property or pay a debt to the plaintiff, for which 
he alleges it to be legally mortgaged. Previous to the insti- 
tution of the present action the plaintiff had obtained a 
judgment against his tutor for the amount now claimed in an 
attachment suit, the latter having left the state without inten- 
tion of returning. That suit was prosecuted in the Probate 
Court of St. Tammany. The present case was tried by a 
jury, who found a verdict for the defendant, and judgment 
being thereon rendered, the plaintiff appealed. Several bills 
of exception were taken by his counsel, in relation to the 
rejection of evidence offered in the course of the trial of the 
cause in the court below ; but according to the opinion which 
we have formed on the first of these exceptions, there is no 
necessity to examine any of the others or to investigate the 
merits of the case. 

The first piece of evidence offered on the part of the 
plaintiff (and which is in truth the principal part of his claim 
against the defendant) was the record of the suit and judg- 
ment obtained against his tutor in the manner above stated. 
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This was rejected by the court below, and a bill of exceptions 
taken to the decision thus rejecting it. We think the judgeg 
quo did not err in refusing to allow that evidence to go to the 
jury. The proceedings in that case were those alone which 
are resorted to, and are authorised by law, in ordinary cases of 
attachment, wherein the property of an absent debtor may be 


seized in the first instance, on the oath of the creditor estab. — 


lishing the amount of his demand. It would seem, how- 
ever, that since the adoption of the new codes, absentees may 
be pursued in our courts of justice in two different modes, 
according to the difference of circumstances of cases. In, 
the title of the Louisiana Code which treats of absentees, it ig 
stated that ‘if a suit be instituted against an absentee who 
has no known agent in the state, or for the administration of 
whose property no curator has been appointed, the judge 
before whom the suit is pending, shall appoint a curator ad 
hoe to defend the absentee in the suit. 


In conformity with this provision of the Civil Code is the 


article 116 of the Code of Practice, wherein it is declared that 
‘if the minor, whether under or above the age of puberty, 
against whom one intends to bring a suit, has no tutor of 
curator ad lites, the pluintiff must demand that a curator ad 
hoc be named to defend the absentee in the suit. The same 
course must be pursued, if the person intended to be sued, 
be absent and not represented in the state.” 

These rules, perhaps, do not apply to ordinary cases wherein 


the remedy by attachment is authorised against persons resid- . 


ing permanently out of the limits of the state, although the 
expressions contained in them are very broad and compre- 
hensive. And if to them be coupled the definition of the 
word “absentee” as given in the code; a doubt might be 
raised whether a curator ad hoc should not be appointed in all 
cases of pursuits against absent persons. The practice, how- 
ever, has been different in ordinary cases of debt under the 
attachment law, and may be considered as correct. But the 
mode of redress by which minors, interdicted persons, &c. are 
to be restored to their rights against tutors and curators is par- 


‘ ticularly pointed out in the 998th article of the Code of 
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Practice, which gives to the former a particular kind of action East=ax” Disr. 
to be prosecuted in the alternative, to compel the administra- Pures be 
tors of their estates to render an account or, pay such sum as ~ — 
may be supposed to be due. And the article 1012 prescribes sarrersox. 
the sanctions by which tutors and curators may be compelled 
to render the accounts required of them. 

Now as persons claiming redress against such officers are a Poke 
bound to pursue them in the alternative, demanding an against their tar 


account or payment of such sum as they may suppose to be onthe Hea prmue 
e = 


due, it seems to us that the remedy by ordinary attachment is ona 


not legal in such a case; and that when a tutor or curator mending an pe 
coun r - 
absent from the state, is sought to be made liable for his ment of tach 


administration of an estate, the pursuit can be rendered legal Sms | 88 they 


se to 
in no other way than by the interposition of a curator ad hoc. be due. tn ach 
me~ 


If this view of the subject be correct, then it follows as a dy by ordivary 


necessary consequence that the absentee, against whom the 7 Ae pape 


uit was prosecuted, was not legally represented in @ tutor or cura- 
original } Pp owy rep pi absent from 


the Court of Probates ; that there were not proper parties to the state, is 
that suit, being no defendant, and consequently that the sou a a 
judgment is null, and we are of opinion that the defendant in ll a 
the present case had a right to avail himself of the nullity of the pursuit can 
that judgment, as it was the only legal basis of action against pol agen 
the property in his possession, required to be subjected to its iotepentiies “= 
payment. a curator ad hoc. 

The judgment rendered in the court below is absolute and tele a 
final against the plaintiff, and may cause an irreparable injury yoraj pe Secs 
to him contrary to the real justice of the case, which ought wI when it forms 
to be avoided ; more especially considered as a person legally basis bs Ai 
incapable of conducting his own affairs, being under the age %"sunsthim. 


of majority. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the District Court be avoided, reversed and 
annulled: And proceeding here to give such judgment as 
ought in our opinion to have been pronounced in the court 
below, it is further ordered, adjudged and decreed, that 
judgment be here rendered in favor of the defendant and 
appellee, as in case of non-suit, with costs in the court below ; 
those of the appeal to be borne by him. 
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LAFFERRANDERIE v8. THE MAYOR ET ALS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT- 


The corporation of New-Orleans is deprived of the power to lay taxeson : 
property either real or personal, owned and held out of the limits of the 


incorporated part of the city and fauxbourgs, although within the generi) 
limits as defined by the act of incorporation of 1805. 


When the corporation sells the right to receive a tax which has been ille 


gally imposed, and cannot be collected, it is responsible in damages, 


Carts which a man uses for his own purposes in hauling water for sale, ae 
not vehicles for hire. 


The plaintiff alleged that he purchased from the corpo. 


ration the right to receive the revenue arising from the tax 


imposed on carriages, carts, drays and other vehicles used for 


hire, within the limits of the city of New-Orleans. That — 


private carriages and water carts (in the now incorporated 


fauxbourgs) were at the time considered as embraced by the 


ordinance imposing the tax. But that the City Court, and 


afterwards the Parish Court had decided that neither 
embraced. Wherefore the present suit was brought to ree 
ver the amount of loss and damage sustained. 

The answer contained the following admissions: 1. That 


the plaintiff did purchase the right to receive the tax imposed 
on the carriages and carts mentioned in the Petition. 2. That 
some owners of carts used in hauling water to sell through. 


out the city of New-Orleans, and of carriages used for 
pleasure in that part of the city which is not included in the 
city of New-Orleans properly called, and its incorporated 
fauxbourgs, had refused to pay the tax, but which respon- 
dents averred they had a right to impose ; and were not bound 
by the decisions of the City.and Parish Court. 

There was judgment for the defendants in the Court below, 
from which the plaintiff appealed. 


Kelly and Grailhe, for appellant. 


1. The corporation have admitted in their answer the fact 
of having imposed a tax on private carriages and water carts 
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running outside of the incorporated parts of the city; and Easrzax Dir. 


also on water carts running within the incorporated parts of 


January, 1832. 


the same, and they have admitted they sold to plaintiff the “™*ERaxnr- 


right of collecting it. 
2. The corporation had not the right of imposing any kind 


of tax on property of any nature situated outside of the incor- 


porated parts of the city. 2Moreau’s Digest, p.122. Law ¢ 


1813, § 1. 
3. Part of the thing sold to plaintiff was not in existence. 


Moreau and Soulé, for appellees. 


Mathews, J. delivered the opinion of the court. 

In this case the petitioner alleges that he was a farmer of 
the revenue accruing to the city of New-Orleans for the 
whole of the year 1830, on account of taxes levied on car- 
riages, gigs, hackney coaches, carts, drays, timber carriages 
and all other carriages used for hire, and also on individual 
pleasure carriages to be used within the limits of said city, 
That he purchased the right to receive this revenue for the 
price of eleven thousand seven hundred dollars, which have 
been regularly paid to the corporation at the periods at which 
the money became due according to contract. He alleges 
further, that he has been greatly injured by said contract, 
in consequence of the corporation having sold to him reve- 
nues, the benefit of which he was unable to enjoy in two par- 
ticulars: Ist. The tax on private carriages and gigs in that 
part of the city of New-Orleans which is not included in the 
incorporated part of said city and fauxbourgs. 2d. That on 
carts used in hauling water to sell through the city by the 
owners of said carts, although included in his contract, and 
notwithstanding he took all legal steps in his power to 
enforce the payment of these taxes by pursuing some of the 
owners up to the highest court of the state which had cog- 
nizance of the same, which he believed himself entitled to 
claim from each individual owner of this description of car- 
riages. And he now claims in damages from the corporation 
the amount which he alleges that he has lost in consequence 
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Bustzan. Dist. of the corporation having no legal power to impose taxes on 
Zouavy, 1852. the carriages and carts, on which he was unable to collect — 


arreRDE the taxes actually imposed... = 
a - To this claim an answer.was filed by the counsel for. thes 
MAYOR 


xt ais, corporation, which commences by a general denial, but con. 
cludes by the admission of certain facts. These are, gt, 
That on the seventh of December, 1829, the petitioner, did 
purchase from the corporation of this city, the right to’ receive 
the taxes imposed on the carriages and carts mentioned in th 
petition. 2. That some owners of the carts used in hauling — 
water to sell throughout the city of New-Orleans, and of 
carriages used for pleasure in that part of the city which is |) 
not included in the city of New-Orleans, properly so called, 
and its incorporated suburbs, have refused to pay a tax on said 
carts and carriages, &c. 

On these pleadings, the evidence received, and the law 
adduced, the parties went to trial, and the court below having | 
rendered a judgment in favor of the = the plaintiff 
appealed. 

The answer clearly admits, that a tax was imposed and . 
sold by the corporation on private carriages owned and used 
by persons residing out of the limits of the incorporated part 

The grea. of the city and suburbs. The admission in relation to carts 


tion of New-Or- 

lanuels aa used for hauling water, is not so explicit, the petition not 
e wi 

lay taxes te pro- containing any certain or definite allegation as to the resi- 


at sae dence of the proprietors of these vehicles. 


or pe 
Jand held out 

a 9 to he The right granted to the corporation to impose taxes on 
the incorporated real and personal property within the limits of the: city, as 
anf Swdhen established by the act of incorporation of 1805, has been 
rage vithin restricted by an act of the legislature, passed in 1813, and 
mits as defined the section of this act making the limitation, received an 


ye Sms -ng ‘of eXplanation by an act of 1830. See 3d Mar. Digest, pages 
= 204 and 226, and the acts of 1830, page 114. It is evident 


When the cor- 
poration ells from these laws, that the corporation is deprived of the power 


per ai to lay taxes on property, either real or personal, owned and 


~oy been illegal- held out of the limits of the incorporated part of the city. and 
y imposed, and 
eannot be collee- fauxbourgs, although within the general limits as defined by 


rth the act of incorporation of 1805. If the corporation did 
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impose taxes on private carriages and carts used for hauling 
water belonging to persons residing out of the limits of the 


249 


Eastern Dist. 
January, 1832. 


city and suburbs, actually incorporated, and used only for their —— 


private purposes, and these taxes were‘sold to the plaintiff, as 
alleged in his petition; then he was deceived in the contract 
which he made, and this deception was caused by the illegal 
imposition of the taxes enumerated in said contract, and the 
corporation is responsible to him in damages to the amount of 
revenue which he was unable to collect, in consequence of the 
illegalities of the taxes imposed and sold. As to the private 
carriages on which the loss of taxes is alleged, there can be 
no doubt : for the answer taken in reference to the allega- 
tions of the petition, shows clearly that these carriages were 
taxed as the property of persons residing out of the limits 
within which the corporation has by their constitution a right 
to lay taxes; and that the taxes thus illegally imposed, con- 
stituted a part of the consideration for which the farmer of 
the revenue paid the sum of eleven thousand seven hundred 
dollars. 

The contract by which the plaintiff purchased the right to 
collect for his own benefit, the taxes designated in the petition, 
was made in reference to the ordinance of the city corpora- 
tion, by which they were imposed, and it must be presumed, 
that he contracted for none except such as were actually 
imposed by that ordinance, and cannot be supposed, that taxes 
not imposed, entered into the consideration of either of the 
contracting parties. The 18th art. of the ordinance, relied on 
by the parties to this suit, imposes a certain tax on carts, drays, 
timber carriages, and other vehicles for hire. But a cart 
which a man uses for his own purposes in hauling water for 
sale, is not a vehicle for hire, and therefore, en vi terminorum 
carts of this description were not taxed by this article of the 
ordinance, and therefore, no taxes on them were or could have 
been legally sold to the purchaser, and if they were contem- 
plated in the contract, it was an error common to both parties, 
and for which neither should be made responsible in damages: 
But a tax was established on private carriages, by the 
ordinance, and on some out of the incorporated limits of the 
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Eastean Dist. city, which was illegal and turned out to be injurious to the - 
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BELL ET ALS. 


WILLIAMS. 


plaintiff who bought the right to collect that tax, &c. Itis 
true, as appears by the testimony of the cause, that taxes were 
collected from the owners of carts used to carry water, for two 
quarters of the year, for which the revenue was purchased by 
the plaintiff, this circumstance, however, affords no proof that 
these taxes were either imposed or sold. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be avoided, reversed and 
annulled; and it is further ordered, adjudged and decreed, that 
judgment be here rendered in favor of the plaintiff and appel, 
lant, for the sum of one thousand eight hundred and fortyssix 
dollars, with costs in both courts. 


BELL ET ALS. vs. WILLIAMS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF 'PHE 
EIGHTH PRESIDING. 


A clerical error in the return of a sheriff, will not vitiate it. 


The record of appeal must be filed on the return day, or within three days 
after, although by the rules of court, the cause cannot be tried for some 
time after. 


In this case, a motion was made to dismiss the appeal on 
certain grounds, which are stated in the opinion of the court, 
delivered by Porter, J. 

A motion is made to dismiss the appeal in this case, on the 
following grounds. 

















OF THE STATE OF LOUISIANA. 


1. Because the appellees have not been cited. 

2. Because the appeal was not made returnable on a day 
on which appeals can be made returnable, viz: the first day 
of the term. : 

3. Because the record was not filed, until more than a month 
after the return day. 

We think the appellees have been cited. The sheriff returns 
that he served a copy of the citation on one of the appellants, 
S. C. Bell. The mistake committed in denominating the 
party on whom the service was made appellant, is corrected by 
giving the name of the individual, with whom the copy was 
left. The designation of the person controls the description 
of his character in this suit. Service on one of the members 
of a commercial firm was sufficient. Code of Practice, 198. 

The second objection we have not formed a positive opinion 
on, the third we consider well taken. 

The appeal was returnable the third Monday of December, 
and it was not returned until the first Monday of January. In 
an ordinary case, there can be no doubt, this would be a fatal 
objection. It has been attempted to take this case out of the 
general rule, on the ground of the court having appropriated the 
first portions of the months of January and March, to the trial 
of causes coming from certain districts, from one of which, 
this appeal is taken. But this arrangement, which was 
adopted for the convenience of that section of the state, has 
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Aclerical error 
in the return of 
a sheriff, will 
not vitiate it. 


The record of 
ae must be 
filed on the re- 
turn day,or with- 
in three days af- 
ter, although by 
the rules of court 
the cause cannot 
betried for some 
time after. 


made no change in the terms of the court. And appellants 


must now, as heretofore, make their causes returnable to the 
next term of the court, and after doing so, they must file them 
on the return day, or within three judicial days after. The 
appellee has the right to presume the appeal is abandoned if 
this be not done, and the Code of Practice positively confers 
on him the power of demanding a certificate of the record not 
being filed, on which he may require execution from the 
court of the first instance. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed with costs. 
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BERTOL ET ALS. 0S. TANNER. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, THE JUDGE OF THE 
FOURTH PRESIDING, 


In an action to rescind the sale of a tract of land on the ground of lesion, 
the defendant will be permitted to prove the fluctuations in price to which 
landed property in the same section of country was subject at the time of 
the sale; and the plaintiff may give evidence of the price for which the 
tract in dispute was sold by the defendant. 


This suit was brought to set aside the sale of a tract of land 
made to the defendant by the plaintiffs’ ancestor, on the 
ground of fraud and lesion. The general issue was pleaded, 
and on the trial of the cause the plaintiffs (for the purpose of 
showing the value of the land and establishing the lesion 


complained of) offered in evidence a copy of a sale, made by- 


the defendant of the land in dispute. The court rejected the 
testimony, and the plaintiffs excepted. The défendant then 
offered in evidence copies of sales made in the same section of 
country, for the purpose of showing the price of lands. To 
the introduction of this testimony the plaintiffs objected on 
the ground, that it was the value of the land in dispute at the 
time of the sale, and not the price of other land, which was 
in issue between the parties. The court received the evi- 
dence, and the plaintiff excepted. There was a verdict and 
judgment for the defendant, and the plaintiff appealed. 


Cannon, for appellants. Porter, for appellee. 


Porter, J. delivered the opinion of the court. 


This is an action to set aside a sale of the right of the 
plaintiffs’ ancestor to a tract of land. The grounds of re- 
scission alleged, are fraud and lesion. The cause was sub- 
mitted to a jury in the court of the first instance, who found 
for the defendant. The plaintiffs appealed. 


On the trial, the defendant offered in evidence sales made - 


in different parts of the same section of the state, to show the 
fluctuations in price to which landed property was then 
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subject. This evidence was objected to, but. admitted, and Fastrax Drsr. 
we think correctly by the judge a quo.. On the plaintiffs, Beso en acral 
‘however, offering a copy of the sale made by the defendant of = 
the tract in dispute, some months after he purchased it, the —_xawron. 
defendant objected to its introduction, and the court sustained Bek. amp 
the objection. In this we think the court erred. The evi- of a tract ofland 
dence, as was argued, is by no means conclusive as to the pat gy 
‘value of the property at the time the defendant purchased, on gs _ 
but it is evidence of a difference in value of which the prove the flue- 
plaintiffs should not have been deprived, and of the weight {Opry tended 
due to which, the jury were to judge. : ey blige 
country was sub- 
It is, therefore, ordered, adjudged and decreed, that the Gasaeul 
judgment of the District Court be avoided and reversed: And the plaintiff may 
it is further ordered and decreed, that this case be remanded the price for 
to the District Court, with directions to the judge not to reject hg ma pw 
evidence offered by the plaintiffs of the price at which the _— bes 
defendant sold the premises: And it is further ordered, that 


. the appellees pay the costs of this appeal. 


THORNTON Us. LINTON. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF EAST BATON 
ROUGE. 


An allegation that work was defectively executed,necessarily carries with it, 
the allegation that damages have been sustained. 


If work is to be paid for by instalments before it is finished, pleading pay- 


ment does not admit the work was executed according to contract. 


A general allegation that the work was defective, authorises evidence, to 
show particular parts of it defective. 
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The facts are stated in the opinion of the court, delivered 
by Porter, J. 

This action is brought on a contract, which the plaintiff 
entered into with the intestate in his life time, by which the 
latter agreed to pay him two thousand five hundred dollagg 
for the materials in wood, and the workmanship thereof, 
necessary to the completion of a sugar house, of which the 
walls were in brick. The plaintiff claims one thousand ‘four 
hundred and seventy-four dollars, as the balance due on the 
original agreement, and four hundred and forty dollars for 
extra work not embraced inthe contract. _ 

The answer denies the indebtedness of the succession in 
the sum of-one thousand nine hundred and fourteen dollars, 
or any other sum, and further avers : 

That it is true, such an agreement as that specified in the 
petition was entered into, but that the plaintiff did not execute 
the same, that on the contrary, the house is unfinished and 
incomplete, and the work done, materially defective. 

That Browder in his life time, paid and advanced to the 
petitioner on account of his agreement, a larger sum of money 
than he acknowledges to have received, viz: the sum of six 
hundred and fifty-one dollars and forty-seven cents, and which 
the defendant has a right to have compensated on account of 
said agreement. 

That the petitioner, at the sale of the estate of Browder, 
purchased sundry articles to the amount of five hundred and 
ninety-nine dollars and eighty-seven cents, and which the 
defendant is entitled to have compensated against the said 
petitioners claim, or to have judgment rendered in favor of the 
defendant, for the amount of the purchases in reconvention, 
or so much thereof as will be over and above compensating 
the demands of the petitioner. 

The answer concludes with a prayer that the sum of one 
thousand and twenty-six dollars credited by the plaintiff, and 
the six hundred and fifty-one dollars and forty-seven cents 
omitted by him, be decreed to be a full compensation of all 
the claims of the petitioner, and the judgment to be rendered 


‘in favor of the respondent, for five hundred and ninety-one 
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i -seven cents, in reconvention with costs of 
dollars and eighty-seven cents, joe satya 
SS 


suit, or that the same may be a compensation for such claim 
as the evidence may establish. —— 
To this plea, in reconvention, the plaintiff filed an answer, —umwron. 
admitting part of the demands therein contained, and denying 
others. 
On the trial the defendant asked a witness, introduced on 
the part of the plaintiff, whether the roof of the sugar house was 
defective and to what extent. This testimony was objected to 
as inadmissible, on the following grounds. 
1. There is no claim for damages in the answer, nor is it 
averred any loss has been sustained in consequence of the ; 
plaintiff having failed to comply with his contract. hai elteaptti 
2. That the general issue was waived by the plea of that work was 
; defectively exe- 
compensation. cuted, necessari- 
3. That there is no special setting forth of the defect of the pings ceo 
work, so as to put the plaintiff on his guard, and if the that damages 
testimony were admitted, the plaintiff would be taken. by a _ 
surprise. 
The court sustained the first and third objection, and 
rejected the testimony. 
There was not any necessity for the defendant averring he 
had sustained damages to a certain amount, for damage to 
some amount necessarily resulted from the allegation, if it 
were true. The defendant alleges, the work was defectively 
done. The contract provided it should be faithfully done. 
Now if a particular sum be promised for good work, that 
which is inferior or bad, cannot be worth so much, and the 
mere allegation that it is so, is virtually an allegation that less 
is due than the amount claimed. But in truth, the extent of 
the damage is substantially alleged in the answer. The 
plaintiff claims one thousand nine’ hundred and fourteen 
dollars, after allowing a credit of one thousand and twenty-six 
dollars. The defendant states, that this sum of one thousand 
and twenty-six dollars, together with that of six hundred and 
fifty-one dollars and forty-seven cents are full compensation of 
all the plaintiff’s demands, and the difference between the sums 
and that claimed, viz : one thousand and sixty-two dollars and 
thirty-three cents, is consequently the loss alleged. 
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Easrenn Dist. The general issue it was said, was waived by the plea. of 
compensation, and the case was assimilated to that where, 


January, 1832. 


THORNTON payment was pleaded. Admitting the analogy to be complete, 


uroxn. the evidence should have been admitted. The answer does not 


If work is to deny, but on the contrary admits the contract. It confegges 


b id for t eee ‘ 
pad oo are be the agreement as the plaintiffsets it out, but alleges a want of 
vceai a performance on his part. By this contract, we see five hundred 


ment does not dollars were to be paid, when the mill and boiling house were 
admit the work 


was executed ac- completed, and fifteen hundred dollars on the first February, 


cording to con- 


ren then next ensuing. An allegation of payment made under. 


these promises, does not exclude proof of the work being 
defectively executed, for the defect might not be discovered 


until after the payment was made, and therefore, the pleaog © 


compensation to an amount less than that claimed in the 
petition, does inno manner admit that the whole sum cove- 
nanted to be paid, was really due. 


On the third ground we think, the general allegation of the. 
work being materially defective, authorised the exhibition of © 


evidence, that the roof of the house was defective. The 
allegation went to the performance of the whole work, and 
consequently embraced every part of it. The petition alleges 


that the work set forth, and the materials as described in said 


a sara contract, according to the tenor, import and interest therein, 


work was defec- were executed and finished by the petitioner. The answer. 
tive, authorises 


evidenceto show denies this fact, and alleges a defective performance. Thisin 
particular "8 our opinion,was sufficient. Our law neither recognises or re 


quires a particular form of allegation. It is sufficient the party - 


be apprised of the defence, and that object is substantially 
obtained, by informing him the work was defectively executed. 
The precise question, presented by this objection, was decided. 
in the case of Bethmont vs. Davis, 8th Martin, O. S. 391. 


It is, therefore, ordered, adjudged and decreed, that the . 
judgment of the Probate Court be annulled, avoided and 
reversed, and it is further ordered and decreed, that this case 
be remanded to said court, with directions to the judge 
thereof, not to reject the evidence of defect in the work 
. executed by the plaintiff, and it is further ordered, that the 
appellee pay the costs of this appeal. 
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Eastern. Dist. 
MAIGNAN v8. GLAISE. January, \832. 
: MAIGNaN 
The pendency of a rule in the court from whence the appeal is taken, does v8. 


not authorise the clerk to discontinue preparing the transcript of the 
record. 


If the appellant fail to give proper security on a suspensive appeal, the 
appellee cannot take out execution unti! after ten days notice. 


The facts in this case are fully stated in the opinion of the 
court, delivered by Porter, J. 
The appellant has applied to this court for further time to | began! gage 


th 
bring up the transcript of the record. Code of Practice, 883. a a fem 


The surety which he gave in the court below, was objected noe g bee 


i i 7 - does not autho- 
to. On hearing the parties, he was rejected, and the appel- (ec not a 
lant ordered to furnish another. The rule on which this —— pee 
decision took place was not tried until the day fixed for the sor; rript of poe seg 


‘return of the appeal; and after the decision there was not © 


time to make out transcript and file it in this court. 

We think the application should be granted. The rule 
taken on the appellant in the inferior court, did not authorise 
the clerk to discontinue preparing the transcript of the record. 
Had he done so, it might have been returned in proper time. 


It is, theref@te, ordered, adjudged and decreed, that the 
time for bringing up the record in this case be extended to 
‘Monday, the second of January. 


SAME CASE. 


Porter, J. delivered the opinion of the court. 


This case comes before us on a rule taken on the judge of 
the first instance, to show cause why a mandamus should not 
issue, directing him to stay the execution of the judgment. 
appealed from in this case. 

The, judgment appealed from was rendered on the twelfth, 
and signed on the eighteenth of November last. On the 
nineteenth of the same month, the petition of appeal was 

33 
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Eastern Dist. filed, and the appeal allowed, returnable on the first Monday * 


January, 1852. of December, on the appellants giving bond with security, 





maIsNaN = ='The bond was filed the same day, and on the twenty-first of 


v8T 


exaiss. | November the appellee took a rule against the appellant, to 


show cause why the order granting the appeal should not be 
set aside, and the appeal refused on the ground that the surety 
was insufficient. This rule was disposed of on the fifth of 
December, by the court making the rule absolute. 

On the tenth of December, another surety, who was solvent, 
was furnished. But on the sixth of this month, the appellee 
caused execution to issue on a rule taken by the appellant, 
The court extended the return day to the first.of January, but 
refused to suspend the execution. 

The judge. has shown for cause against the mandamus, that 


he would not arrest the order of seizure, because bond and 


security were not given until more than ten days had elapsed 
after a confessed notice of the judgment. He did not con- 


sider the appellant had a right to choose his own time to find — 


security. 

It appears to us the judge erred, and that the Code, of 
Practice has provided very clearly for a case such as that 
before the court. 

The 624th article is in these words : “ Respecting judg- 
ments subject to appeal, the party in whose fftvor one is ren- 
dered, can only proceed to’ the execution after ten days, 
counting from the notification which he is obliged to make to 


the opposite party, if the latter has not appealed from the . 


judgment within the interval, or if having appealed, he has 
Jailed to furnish the security necessary to stop execution.” 

If the appel- This article requires notification if no appeal has been 
nag Bi oe taken ; and it equally requires it, if after appeal the appellant 
mane ne has failed to furnish security to stay execution. There is, 
pellee” he ap therefore, no ground for saying that knowledge will dispense 
take out execu- with notification, and still less for saying that the knowledge 
tion until after 
tendaysnotice. evidenced by taking an appeal, will do away with the neces- 

sity of giving it; for that.is the very case put in the — 


where notification is still required. 
Let the rule be made absolute. 
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OF THE STATE OF LOUISIANA. 


LANCLOS U8. ROBERTSON. 


‘ 
* APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE . 
SECOND PRESIDING. 


The bona fide endorsee of a promissory note is not responsible for any 
equity existing between the maker and payee; but where the considera- 
tion of the note was a transaction between the maker and the party to 
whom it was endorsed ; and the note was made payable to a third person 
to obtain his security, the equity may be gone into in an action between 
the endorsee and maker. 


This was a suit by the endorsee against the maker of a pro- 
missory note, to which the latter pleaded that the note was 
given in part payment for land purchased of the plaintiff, to 
which he represented he had a good title, when in fact he had 
no title at all, by which false representation the respondent 
had been deceived, defrauded and damaged to a greater 


‘extent than the amount of the note. He further alleged, 


that the note had never been assigned. To prove the defence 
interrogatories were propounded to the plaintiff, to which the 
latter excepted, on the ground that as third possessor of the 
note, which was apparent on the face of the’ instrument, he 
could not be ruled toanswer. The court sustained the excep- 
tion. There was judgment for the plaintiff, and the defendant 


appealed. 


Porter, J. delivered the opinion of the court. 

This is an action by the endorsee of a promissory note 
against the maker. The instrument is annexed to the petition. 
By it,'the defendant one year after date, promised to pay 
Joseph Thompson, or order, five hundred and fifty-three 
dollars and sixty-two and a half cents, with interest at the 
rate of ten per*centum from date, until payment. It is 
endorsed by the payee in blank. 

The defendant pleaded that the note had not been assigned 
to the petitioner. ve 

That it was given in payment of part of the land which 
the petitioner sold to him as clear of all incumbrance, and 
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Easrexy Dist. that the titles had been confirmed by the board of commis. 
ee sioners appointed by the government ‘of the United States, 


i 
{ 


when in truth and fact, said titles had not been so confirmed ; — 
whereby the defendant was deceived and defrauded, and Kas! 
suffered damage to an amount greater than that claimed j in 
the petition. 

That this land has been since returned to the General 
Land Office of the United States, as public land, and that the, 
defendant is thereby liable to great damage and loss. 

And finally, that the title to two and a half arpents of land, 
which the petitioner sold to the defendant, stands on the 
records of the parish where the property is situated in the 
name of Alexander Lanclos, and that the plaintiff ought not 
to recover until he ‘assures to the defendant a good title to 
the premises purchased. ; 

To this answer, the defendant annexed the followinginter. 
rogatories. 

1. Did you not represent to this defendant when:you sold’ 
him the land which constitutes a part of the tract on which 
he now resides, and for which the-note sued on was in «part 
given, and have you not made the same representation singe 
the said sale, that'the title to said land had been submittedto 
the United States board of commissioners for the adjudication 
of land claims in the state of Louisiana, and that they had 
been confirmed by them ? 

2. Was not the note sued on given in part pay for the land 
purchased by defendant of you ? 

3. Has not the land been returned to the General’ Land 
_ Office of the United States.as public land, and is not the same 
liable to sale under a law of Congress ? 

4. Have you ever.procured the title for two and one-fourth 
acres of land from Alexander Lancles, which land you sold to 
said defendant, and has said title been recorded in the parish 
of Iberville ? 

To these interrogatories the plaintiff excepted-on the ground 
that as third possessor of the note, as it was apparent on‘the 
face'of the instrument, he could not be ruled:to answer them. 
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Of that opinion was the judge who tried the cause, and no 4 eames oo 
other ground being presented against the plaintiffs right of 22° > 
recovery, he gave judgment for the amount claimed in the —*#sex0s 
petition. From that judgment the defendant appealed. ROBERTSON. 

‘On the ground presented by the ‘exceptions taken to: the 
interrogatories, we are'clear the judge erred. ‘It is true the The bona 
bona fide endorsee of a negotiable note is not responsible for, pecan radl'e 
and cannot be affected by any equity existing between the, oe. nyo’ 
maker and payee. But if the consideration for the note ;pro- ty existing be- 
ceeded from a transaction between the maker and the aos be 
endorsee, and the note was thrown into a negotiable form to pw age wt 
obtain the security of a third person, then the rules applicable note was a trans- 
to notes negotiable, do not apply where that endorsee is te Maree sed 
plaintiff; and the reasons on which the party taking the note ‘he party to 
is ‘protected against the latent equities existing between the dorsed, and the 
maker and payee, totally fail. Now if it Were'true, as the inter- oie (4° ivd 
rogatory implies, that the consideration of this note was a tract Person te ae 


| of land sold ‘by the plaintiff to the defendant, then it follows equity may be 
the former did not receive the note from the payee for a pi ag nem 
valuable consideration, and it‘equally follgws that the case is theendorsee and 
open to every inquiry it would be open to, had the-instrument 
been directly payable to the plaintiff himself. 
We, therefore, think the exceptions should have been over- 
raled, and the plaintiff ordered to answer the interrogatories. 
Whether the facts stated in them would authorise the defen- 
dant to claim a reduction of the price, or merely demand secu- 
rity.in case he should be-evicted, are questions which need 
not, and indeed cannot be-inquired into, at this stage of the 


proceedings. 


It -isy therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed : And it is farther ordered, adjudged and decreed, 
that this case be remanded to said court with directions-to the 
judge not to sustain the exceptions filed to the interrogatories 
propounded by the-defendant: And it is further ordered, that 
the appellee pay the costs of’ this appeal. 
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onal CARRABY v8. NAVARRE. 
CARRABY 
v8. APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
NAVARRE. 


The person who receives a debt as collateral security, is not otherwise 
responsible for it, except inasmuch as he has failed in discharging the 
duties of agent in making the collection, 


A promise to pay a debt can be considered in no other light, but an oe 
ledgment of its existence. 


One cannot renounce the right of pleading prescription, which may be ther: 
after acquired, but the debtor may renew his obligation, so as to make the 
time run from his acknowledgment, and not from the date of the engage- 
ment. . ¥ 


The facts are fully stated in the opinion of the cot 
delivered by Porter J. 


This action is brought on a promissory note, given by the 
defendant in payment of a house and lot, purchased by her 
from Pierre and Antoine Carraby. The debt is secured by a 
mortgage of the property, which was the consideration of the 
note. The petition asks for judgment for the amount due, 
and for a sale of the mortgaged premises. i 

The answer admits the execution of the note, and avers, 
the defendant gave an order on the heirs of Fletcher, which 
was to be in full satisfaction of the price of the house and lot. 
To this defence is added, the plea of prescription. ; 

There was judgment in the court of the first instance‘in 
favor of the plaintiff, and the defendant appealed. 

The first ground of defence rests on the order given on the 
succession of Fletcher, which the plaintiff undertook to 

The person collect. It appears by the act of sale, to have been’ received 


who receives a 


debtaseollateral as a collateral security, and the plaintiff is not otherwise 
security is not 
otherwise re- responsible for it, except in as ‘much as he has ‘failed in 


nen discharging the duties of agent in making the collection. The 

as sot 3 failed evidence on this head, does not establish that means existed to 
isc argi 

the duties’ of collect the order. An attorney was employed, who brought 


~~ suits in the name of the heirs of Fletcher, to obtain possession 
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of property, to which they assert a right, but as yet no hing Jitebairy, 1808. 


has been recovered. cients 
The next ground is. the prescription of five years. The  canaasr 


termof the contract of sale accorded to the buyer, the right — savanns. 
to extend the payments for two years, on paying interest at 
ten per cent, by instalments every three months. The interest 
does not appear to have been paid, and it has been much 
debated at the bar, whether the failure of the defendant, to 
comply with the right of suspending the payment, did not 
leave the obligation in force from the expiration of the first 
three months. We need not examine this question, for on 
another ground, we think the exception cannot be sustained. 
Itis proved by testimony, which weare not authorised toreject, 
and which from all the circumstances of the case, we give credit 
to: that an agent of the plaintiff demanded payment of the 
defendant frequently since the year 1828, and that she answered 
by requesting him to have patience, “as she expected a suffi- 
‘ cient sum from the estate of Fletcher, when settled, as would 
enable her to pay the price of the house and lot.” By the 
articles 3486, 3516, 3517. and 3518 of the Louisiana Code, 
prescription is interrupted by the acknowledgment of the A promise to 
debtor. A promise to pay a debt can be considered in no other P22 ,cebt can 
light but an acknowledgment of its existence. But it has no other light 
been contended, that by another article of the code, ($423) ledgment of its 
prescription not acquired, cannot be renounced, and as this — 
acknowledgment was made previous to the completion of the 
timé necessary to the prescription, it can have no effect. We 
understand by the article last cited, that a man cannot Onecannotre- 
renounce the right of pleading prescription, which may Dowce the right 


: of pleading pre- 
thereafter be acquired. But we do not understand, that the ee — 
debtor may notrenew his obligation, so as to make the time run or: ae 
from his acknowledgment, and not from the date of the — -— o- 
engagement. The law clearly repels the argument relied chbention. shee 

é : a 
on, by using the word interrupt. If the acknowledgment run frown his aa 


could only take effect after prescription was acquired, it might po par: — 


be renounced, but could not be interrupted. The latter act ‘ate of »- ens 
‘supposes the prescription progressing, and not accomplished. ey 
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In addition, to these grounds of defence, it was urged, tha 
the present plaintiff did not show that all the rights of the , | 
partnership which sold, was vestedinhim, But theevidence 


we think, does fully establish it. 


It is, therefore, ordered, adjudged, and. decreed, that, the 
judgment of the District Court be affirmed. with costs. 


NOLTE & CO. vs. THEIR CREDITORS ET ALS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. , 


Privileged creditors who have been paid the amount of their debts cannot 
attack the regularity of the sale of the insolvent’s estate until they have 
returned the money: A demand of the syndics will not authorise such 
an action. 


The facts are stated in the opinion of the court delivered - 


by Porter, J. 

The petitioners state that they are creditors of the ihgol- 
vent, and that they oppose the-sale of a part of his property, 
made by the syndics, because the formalities directed by law 
for the alienation of it, had not been pursued in these. 

That the sale was not advertised in the manner required hy 
law. 

That the conditions of sale were not made known as patt 
of the advertisement of sale. 


That no appraisement thereof was made. That a greater 


amount of money in hand, or cash payment, was required than 


the said syndies were authorised to require. That it was 
. improper and illegal to sell said property on any terms but. 
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those fixed by the meeting of the creditors. That the said ymca Dist. 
lanuary, 1832, 
property was sold on other terms than those agreed on at the a 
deliberation of the creditors; and finally, that it was sold as “T= &co. 
an entire object, when it ought to have been sold in parcels. vax casm- 
They further allege, that at this sale, William Nott, W. W. *7**°*"*™ 
Montgomery and I. Abat, became the purchasers, and that 
they have received rents and profits from the premises to the 
amount of twenty thousand dollars. 
They, therefore, oppose so much of the tableau filed by the 
syndics as sets forth that the property was sold. 
And they pray, that the syndics of the estate and the pur- 
chasers may be cited ; that the sale may be set aside, that the 
property in question may be declared to belong to, and form a 
part of the said insolvent’s estate, and be sold for the benefit 
of the estate ; and that the purchasers account to the syndies 
for the rents and profits. P 
The syndics answered this petition by stating among other 
matters, not necessary to be set out, that the subject matter of 
the opposition had already passed into the authority of the 
thing adjudged. That all the tableaus filed in the estate 
have been homologated ; and that the plaintiffs, who are 
privileged creditors, have already received every thing due to 


‘them. 


The purchasers pleaded that they had a good title under 


‘the sale ; and that in no event, were they responsible for the 
rents and profits. 


The cause was submitted to a jury, who found for the 
defendants. The plaintiffs appealed. 

On the first tableau of distribution filed by the syndics, the 
sale now attacked, was set forth, and the petitioners were 
carried on this tableau as privileged creditors on the proceeds, 
for the whole amount of their claims. This tableau was 
homologated, and the amount due to plaintiffs paid tothem. _ 

Subsequently it was ascertained that another person who 


‘had a higher privilege than the appellants on the property, 


was a creditor for a larger amount, than at first considered by 

the syndics. On the second tableau the fact was stated, and 

it necessarily followed that the plaintiffs would be compelled 
34 
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‘Bastexx Dist. to contribute in proportion to the amount received by them, ba 


ko il sum sufficient to satisfy the higher claim, there not 
mourz&co. enough to pay all. The tableau also was homologated with. 
quarncupi- out any opposition as.to the sale. Two of the petitioners 
momen 438: “ filed opposition to it on other grounds. 

Some time after the homologation, the syndics took a rule. 
on the petitioners to pay back the amount overpaid them, of 
their proportion arising out of the proceeds of the sale of the 
cotton press. To this rule, they pleaded among other matters, © 
res judicata, and insisted that the matters and things pre 
sented by it, had been already settled by the tableau of di 
bution. 

Immediately after putting in these pleas, and before any. 
decision was had on the issue created by them, this action was 
instituted, and we have already seen that the same defence 
of res judicata is made to it, which the petitioners offered to the 

} demand of the syndics. 
Privileged cre- The failure to make opposition to the tableau and its homo- 


ditors who have 


a sate the logation, would in an ordinary case, give to the proceedings 
amount of their the authority of the thing judged; but the petitioners assert 


tack the regu that their non-opposition proceeded from a belief that the sale 
~— Rass eines of the property, produced enough to satisfy their demands. 
have tured That as the tableau on the face of it, showed enough to satisfy 
atl ye fe them, they had no interest to oppose it, and could not have 
the syndics vil done so successfully. In other words, they contend their 
not nthorise assent was given through error, and is not binding on them. 

The question presented by these arguments, as wellas the 
other points made, as to the legality of the sale, are by no 
means free from difficulty. We waive, however, a particular 
examination of them at this time, as there is another point in 
the cause, on which it must be determined. 

The facts show payment has been made to that portion of 
the petitioners who are privileged creditors, to the whole 
amount of their claims on the estate, and that the money s0 
paid is yet retained by them. If injury to them, be the sole 
ground on which they can attack the sale, and we think itis 
the sole ground, they have shown none to authorise this suit. 


They offer proof, it is true, of the syndics having called on 
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them to refund part of the money, but a mere demand of this ®a#rzux Dis. 
nature does not enable them to disturb purchasers. It is not Xa 1888. 
injury apprehended, but injury sustained, that can confer such meer 
aright. We do not know whether the demand made on them RED! 
by the syndies will be persisted in, or if persisted in, what will ~ 
be the result, for we cannot try in this case matters at issue 
in another suit. It was urged, that we should disregard 
forms, and dispose of the cause on its merits, as the whole 
case, together with the pleadings in the other action, are 
before us. We have every desire not to permit matters of 
form to embarrass the merits of controversies brought before 
us, as our proceedings almost daily testify. But this matter 
is not of form, but essentially of substance. The right of the 
plaintiffs to disturb this sale, terminated the moment they 
were paid by the syndics the amount of the debt due to them 
by the insolvent, and it can only revive on the re-payment of 
the whole or a part of the money received in discharge of their 
debt. The analogy between the situation of the creditors now 
before us and the purchaser of property with warranty, 
appears to us striking. It is not demand, but eviction, which 
enables him to recover back the money he has paid. 






It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that there be judgment for the defendants as in 
case of non-suit, with costs in both courts. 


SAME CASE. 


An application has been made to amend the judgment in 
this case, and the appellees have agreed it should be acted on 
without further argument. The appellants complain that 
they have been ordered to pay costs in a case where they suc- 


ceeded in reversing the judgment below. This complaint is 


well founded. The rule is perfectly settled that the party 
cast on the appeal must pay the costs, no matter whether he 
succeeds in the suit or not. Our former judgment must be - 
corrected, and made to read thus. 
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Easrzan.Dist. tis, therefore, ordered, adjudged and decreed, that the 
Ramat, L508. judgment of the District Court, be annulled, avoided ang 
na ae Als. reversed, and that there be judgment for defendants ag jn 
xuxcam. case of non-suit, the appellant paying the costs.of the cout _ 
in the first instance, and the appellees those of appeal. 





NOTT ET ALS. VS. KINCAID. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS, 


Where the case turns entirely on matters of fact, the verdict of a jury will 
not be disturbed, unless manifestly wrong. ‘ 


Martin, J. delivered the opinion of the court. 

The plaintiffs claim a quarter’s rent of a cotton press estab- 
lishment, leased by them to the defendant. 

The defendant pleaded the general issue, and by recon- 
vention claimed damages on account of the plaintiffs’ neglect 
to deliver the press in proper order, according to the contract, 
whereby it was at first, of but very little use, but soon after 
became perfectly useless, and the roof and walls fell in, so that 
the defendant was deprived, during three months, of the use 
of his establishment, and sustained great losses and damages. 

The plaintiffs had judgment for little more than one-fifth 
of the sum by them claimed, and appealed after an unsuc- 
cessful attempt to obtain a new trial, on an allegation that 
‘the verdict was contrary to law and evidence, and impartial 
justice had not been done. 

The appellants’ counsel has prayed our judgment for the 
whole cost, or that the case may be ordered for a new trial. 
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No question of law has been presented for our considera- Easranx pry 
tion. The case turns entirely on matters of fact. The infe- 
rior judge has believed that the verdict is supported by the ~— 80% 





‘law and evidence, and that the jury had done impartial cmayer. 


Where the case 


justice ; and on a close examination of the record, nothing | sontirely on 


‘hori i y matters of 
appears to us that may authorise our interference the: verdint of 8 
jury will not be 
It is, therefore, ordered, adjudged and decreed, that the disturbed unless 
e 
judgment of the Parish Court be affirmed, with costs. ne ag 
Pe 
———_—— 


CASON US. CHANEY. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 
EAST BATON ROUGE. 


Where the matter in dispute does not exceed three hundred dollars, the 
appeal will be dismissed. 


In this case, Lawrence, for the appellee, moved to dismiss 
the appeal, for want of jurisdiction in the court, it not appear- 
ing that the amount in dispute exceeded the sum of three 
hundred dollars: Whereupon, such being the fact, 


Porter, J. delivered the opinion of the court. 


A motion has been made to dismiss the appeal in this case 
for want of jurisdiction and it must prevail. The record in 
no part shows the amount in dispute to be equal to three 
hundred dollars. There is no evidence whatever in regard 
to the value of the estate. See Code of Practice, 1050. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed with costs. 
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CASES IN THE SUPREME COURT. 


FRANKLIN’S CURATOR 08. SOWARD ET ALS. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANSs, 


A co-defendant against whom no evidence is given, may be examined ag q 
witness in behalf of the co-defendant sued with him. 


The petition set forth that the defendant, Sowiidd, had 
fraudulently possessed herself of a promissory note belonging 
to the succession of Franklin, and converted it to her own use, 

Hodgson and Jones, were charged with having combined 
with her in the fraud, and judgment prayed in solido against 
the three. : 

Soward pleaded the general issue, and further alleged that 
she became legally possessed of the note for a good and 
valuable consideration. Hodgson and Jones pleaded the 
general issue; averred they were made parties to the suit 
merely to exclude their evidence, and prayed to be tried 
separately. 

On the trial, a bill of exceptions was taken to the opinion 
of the court, in rejecting Hodgson and Jones, who were offered 
by the defendant, Soward, as witnesses to prove the defence 
set up in her answer. 

There was judgment in solido against the defendants, from 
which they appealed. ay 


Hennen, for appellants, contended : 
That the judge a quo erred, in rejecting the testimony of 
Hodgson and Jones. 


Nizon, for appellee. 


Mathews, J. delivered the opinion of the court. 


In this case, the plaintiff charges the defendants as co-tress- 
passers or joint wrong-doers, in having illegally and fraudu- 
lently substracted, and taken from the papers of the deceased, 
a note of hand for four thousand dollars, and converted it to 
their own use. They severed in their answers, the first, Mary 

‘Soward, pleaded the general issue, and alleged, that she 
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became legally possessed of the note in dispute, for a good Easrznw Dusr. 
° : Januury, 1832. 
and valuable consideration, &c. The other two deny the _ 
facts alleged in the petition, and say, that they were made —- 
defendants, merely to exclude their evidence, &c., prayto . ™ 
be tried separately and one of them, Jones, prayed for a trial a 
by jury, which was afterwards waived, and the entire cause 
submitted to the parish judge, who gave judgment in solido 
against them all, from which they appealed. 
From the evidence of the case, it appears, that the defen- 
dant, Soward, had attended to the household affairs of the 
intestate, for several years previous to his death, and that 
during that period, they were in a state of concubinage, that 
she had been faithful to the interests of her partner, and 
immediately after his decease was the possessor of the note 
in contest, alleging that it had been given to her by him on 
the day immediately preceding his decease, (when hopes of 
providing for her by will or testament, had failed) as a remu- 
neration for her services. But in the course of the trial of the 
cause in the court below, no evidence was admitted to show 
how she obtained possession of the note. That of Hodgson, 
one of the defendants being rejected, and no other witness 
offered to prove this fact. The note is shown to have been 
the property of the intestate, and unless it had been legally 
transferred to the defendant, Soward; previous to his death, 
constituted at that time a part of his succession, to be adminis- 
tered by the curator, and perhaps, under all the circumstances 
of this case, as disclosed by the testimony, the burthen of 
proof is properly placed on her to show that she obtained 
possession of this paper honestly and legally, in such a 
manner as to transfer to her aright of property init. This 
statement of the case leads us fairly to an examination of the 
bills of exception, taken by the counsel of the defendants, to 
the rejection of testimony by him offered. We have already 
seen that the defendants separated in their answers. They 
did not however, require to be tried separately, and they 
prabably could not legally have made this requisition for the 
purpose of becoming witnesses one for another Having been 
made co-defendants in tresspass, their competency to testify on 
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Mamie, mtg either side, was destroyed according to the known rule: we 
Pe evidence, that parties cannot be received as witnesses, ‘The 
ranks’ incompetency thus imposed on defendants by the mode of 
es... proceeding against them, in relation to themselves, may be 
sowan» Er 418. avoided by the peculiar circumstances of the trial of acause. 
“If there be no evidence to charge one co-defendant, he may, 
after all the evidence for the rest has been closed, be acquitted 
and examined as a witness for the rest, for otherwise the plain. 
tiff might exclude all the defendants’ witnesses, hy m 
them co-defendants.” 2 Starkie on evidence, part 4, page 766, 
This doctrine has been admitted as true by this court;in 
the judgment rendered in the case of Curtis vs. Graham, 12 : 
Martin, 289... But the decision in that case, was based princi. of 
pally on the fact, that process had not been served on the | 
defendant, whose testimony was offered, and that he could 
not have been legally made a defendant, in consequence of 
his residence’ being out of the parish when the suit -wag 
instituted. 
A co-defendant © After the testimuny was closed on both sides in the present 
against whom? case, the counsel for the defendants offered two of them ag 


evidence is given 


may be _— ae ee , ard. 
“+g » examin- witnesses for the third, viz: Hodgson and Jones for Sowatd, 


in behalf of the they were rejected by the counsel below, and an. exception’ 


o-defendan t 
“aul wh him. taken, &c. 'Fhe correetness of the opinion of the inferior 


court, in rejecting these witnesses, depends on the weightiof 6 i 
evidence against them adduced from the witnesses examined’ 
in the cause. If there was none on which they ought to-be.” — 
convicted, of the tresspass alledged against them, they should 
have been considered as competent. On this subject ason 
most others, the law is not much embarrassed, but its applica- 
tion is rendered doubtful from the uncertain cenclusiens to 
which the facts as stated may giverise. Without detailingthem 
at length, as drawn from the witnesses, it may suffice to say 
that we have examined the testimony with great attentionand 
have come to the conclusion, that in relation to Hodgson, the 
evidence discloses facts, calculated to raise a violent presump- 
tion that he was a participator in the illegal and fraudulent 
-act of removing the note now in dispute (if any such were 
committed) from the papers of the deceased; but as it regards 
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Jones, there is no evidence to charge, or in other words, none Easrsrx Dust. 


sufficient to convict him of any participation in the tresspass 
alleged against the defendants generally, in the act of taking 
the note. The testimony of the witnesses, Nixon and Roberts, 
detail facts amply sufficient in our. opinion, to render Hodgson 
incompetent to testify, taking into view his situation, as a 
co-defendant in this case. As to Jones, no facts are established 
against him except the circumstances of his coming to 
Franklin’s house after the death of the latter, by mvitation 
from Mrs. Soward, and having subsequently acted as her 
agent in having the note discounted. It appears, however, 
from the testimony of Col. Boyd, that Jones did not come to. 
the house of the defendant, Soward, until after he, the witness, 
had learned from Hodgson, that she had been provided for by 
Franklin, in giving to ner the note of four thousand dollars. 
If it had been fraudulently acquired, it is not to be presumed, 
that the wrong-doers would communicate their improper and 
illegal conduct to any other persons, concealment on the part 
of evil-doers, is the natural and general course of conduct 
by such pursued... Jones was noj a particeps criminis in the 
first instance, and there is every reason to believe, that the 
fraud (if any were committed) was not communicated to him. 
In this view of the subject, his agency in negotiating the note, 
ought not to be attributed to him as an offence... If it should 
appear finally, to belong to the estate of Franklin, and the 
money obtained for it, be still in his hands, it might probably 
be recovered from him. But we are clearly of opinion, that 
there is nothing in the testimony of this case, to charge him 
as a tresspasser, and he ought to have been acquitted and 
examined as a witness. Admitting these conclusions to be 
correct, it follows as a necessary consequence, that the judge 
@ quo erred in not allowing the witness, Halphen, to be 
examined, as to the acknowledgments or confessions made by 
Mrs. Soward, that she had received the proceeds of the note 
from Jones ; for if he paid the money over to her in good faith, 
it is not easy to perceive, how he can in any manner, be made 
responsible to the plaintiff. 


35 


January, 1832. 
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It is; therefore, ordered, adjudged and decreed, thatthe. | 


judgment of the Parish Court be avoided, reversed and 


annulled, and it is further ordered, that the cause be sent back 


to said court, to be tried de novo, with instructions to admit the 
co-defendant, Jones, as a witness, and also to allow witnesses 
to be examined, as to the acknowledgments and 

of the defendant, Soward, that she has received the money 
arising from the discount of the note, from said Jones, and as 
to any other facts which may be legally proven, to show thay 
he has paid it over to her in good faith. Itis also, further 
ordered, that the plaintiff and appellee pay the costs. of be 


appeal. 


PRALL vS. PEET'S CURATOR. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The curator of a vacant succession is theproper representative of the heirs - 


and a judgment in his capacity of curator is as valid, and efficacious 
against the succession, as if rendered against the heirs. +t 


Courts of Probate have exclusive jurisdiction in all cases of passive debts 


of a succession administered by a curator, executor, &c. 


The curator of the succession of a deceased partner is to cause an inventory 
and appraisement to be made of the portion of the deceased in the 
partnership. 


“When made a party to a suit pending before the partner’s.death, against 


the partners, the curator cannot require the transfer of the suit to the 
Court of Probates. 


When goods on which a party has a privilege are sequestered and sold by 
consent, he has a privilege on the proceeds. 


The act of 1830 repealing that of 1829 relative to juries in the parishes of 
Orleans and Jefferson, revives those in force before the repealed act. 
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The act of 1827, which requires the sheriff to summon not less than thirty- Easrzrn Dist. 

































six jurors, does not inhibit him from summoning seventy-two. January, 1852. 
Co-defendants are not entitled ‘to separate trials. The Code of Practice, “se. 


articles 181-2, does not give them a right thereto; and the articles of the FEET A GURAIOB. 
‘Civil Code, 2080-1, relate only to joint, and not to joint and several 


obligers. 
The article 3484 of the Civil Code should, by analogy, be extended to cases 
in which the plaintiff erred in the manner of bringing his suit. 
A contract fraudulent ab initio on the part of the buyer, is not translative 
of property, and the owner may claim it as if it had never been sold. 


Where a suit is against persons bound in solido, according to the provisions 
of law which define the obligations of commercial partners, the judgment 
carries with it solidarity, even although it be not expressed. 





The record of a suit brought by either party against a third, is admissible 
evidence to establish rem ipsam, i, e. that such a suit was brought and 
_ prosecuted to judgment. 





Mathews, J. delivered the opinion of the court. 

The object of this suit is to recover the value of certain 
goods or merchandise, which came into the hands of the 
sheriff of the parish and city of New-Orleans, and was by 
him sold by the consent of parties interested in them. The 
petition contains allegations of gross fraud in the manner 
by which they were obtained from the plaintiff by one Bernard 
M. Devit, acting for his firm of Robert & B. M. Devit, under 
semblance of a purchase which was made with a view to 
cheat and defraud the seller—the purchasers having neither 
the means or intention of ever paying for them. _ It is further 
alleged, that William A. Peet, who afterwards became pos- 
sessed of these goods, in the name of his firm, composed o# 
himself, James Peet and N. D. Peet, under a simulated and 
fraudulent sale from the vendees ; was conversant of, and a par- 
taker in the fraud practised by them on the original vendor. i | 
On these and other allegations in the petition, the plaintiff 
prays to have the sales (thus made) declared null ; for judg- 
ment against William Peet & Co. to the amount of the price 
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Easrerw Dist. for which his goods were sold, and damages, and also for i 
general relief. 2 ie . 
The cause was tried by a jury in the court below, whe 


January, 1832. 


PRALL 





rurr’s comATOR. found a verdict for the plaintiff against William A. Peet & ee 
Co. for five thousand nine hundred and sixty-one dollars and 


ninety-three cents, and directed that this amount, when paid, * 


should be’credited on a judgment which he had previously 
obtained against R. & B. M. Devit for the same debt ina suit 
to recover from them, as purchasers, the price of the goods 
now claimed from William A. Peet & Co. Judgment wag 
rendered in pursuance of this verdict. Previous to the verdict 


and judgment, William A. Peet had died, and G. W. Morgan _ 
was appointed curator of his estate; against whom, and the 
surviving co-partners, the cause was prosecuted; and the : 
curator appealed from the judgment rendered as above stated, 
In examining this case we shall consider the allegationsof _ 


fraud against the defendants, as established by the verdict of 
the jury. In truth, they are well sustained by-the evidenee, 
The only task left for us to perform, is an inquiry into the 
validity of the objections made by the counsel for ‘the appel- 
lant as delineated in his points, against the legality of the 
proceedings in the court below. 
Thecuratorof he points filed on the part of the appellant are many, and 
avacant succes- the objections to the legality of the proceedings various. The 


sion is the pro- 


per representa- first relates toan alleged error in making a party to the suit 


tive of the heirs, 


and a judgment after the death of William A. Peet to represent him. Morgan, 
gga in who was appointed curator to his estate, became a party 
curator is as va- defendant with the surviving partners. It does not appear 
peony that the intestate left any heirs in the state, and . his succes- 
pase rt sion, so far-as it was found within the jurisdiction of the Court 
the heirs. of Probates of the Parish and City of New-Orleans, seems 
Yo have been placed under the administration of this defen« 

dant as curator of a vacant estate. Having the manage- 

ment of a succession thus situated, the curator is the proper 

person to defend the interest of the heirs (all of whorvate 

necessarily absent in order to give to it the character ‘of 

vacant) in suits brought against it, and judgments rendered 

. against a curator of this description, are as valid and effica- 
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ciousas if they had been rendered against the heits them- Easrsxx Disr. 
selves. C. P. art. 122. If, thén, Morgan would have-been the 72a” 1892. 
proper person against whom to proceed inthe commencement = "Ast 
of a suit, it is clear that he was rightfully made a party to resr’s cunston. 
represent the intestate who died pending the present action. 
The second and third points contain objections to the juris- 
diction of the District Court in proceeding against the curator ; 
and his counsel insists that the cause, so far as it relates to 
the succession of William A. Peet, should have been trans- 
ferred to the Court of Probates, in pursuance of a motion 
which was made for that purpose, &c. In support of the 
claim to have the cause removed to the Court of Probates, 
reliance is placed on the articles of the Code of Practice 
which establish the jurisdiction of courts of this kind, and 





grant to them exclusive cognizance of cases relating to the 


administration of successions and their final settlement. The 

article 924, which enumerates the exclusive powers belong- courts of ; 

ing to our Probate Courts, grants as one the right to decide a 

on claims for money which are brought against successions in all cases of 

administered by curators, testamentary executors or adminis. sve debts of 

trators, &c. psec a 
By succeeding articles of this code, the liquidation and tor, &e. 

payment of debts owing by successions and final adjustment 

thereof, are submitted to these officers under the direction and 

orders:of the courts from which they may have derived their 

offices and authority. It must be admitted as a general rule, 

that these courts, have conclusive jurisdiction of claims, made 

in the ordinary mode of pursuit, against successions, to recover 

debts, where the successions ate administered by curators, 

executors, or other administrators, who receive their appoint- 

ments from such courts. It is contended, however, that the 

present case presents an exception to this general rule. In 

its commencement, the District Court was the only proper 

tribunal, before which it could be brought, as the parties, 

defendants, were all then living, and that court being once 

legally seized of jurisdiction, it was rightfully retained until 

judgment. This suit, as we have already seen, was brought 


-against two partnerships, and the individuals of each made 
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Hastrnw Dist. parties, Whilst it waspending, a partner of one of the 
January, 832. who was afterwards represented by a curator, anda jot 
PRALL =——_rendered against all the partners of-this firm. So long as any.of 


v8. 


rret’s curator. these defendants survived, the entire cause could not havebeen : 
legally transferred to the Court of Probates, and itcould nothaye __ 


been separated without great inconvenience and additional 
expense, if such a course of proceeding would have ‘been 
legal. Being a commercial partnership the obligations ofthe 
partners were joint and several, they were sued jointly, and 


judgment obtained against them all,which must be considered — 


as a judgment in solido, for which the partnership funds are 


liable to make payment, as well as the individual property of 
each partner. The funds in the hands of the sheriff, which 


were sequestered by a prayer to that effect in the petition, were 
either the property of the plaintiff, or that of William A. Peet 
& Co., if this money. belonged to the former, it made no part 
of the succession of William A. Peet, to be administered, and 
if it was the property of Peet & Co., then the curator of one 
of the partners, had no right to hold possession of it against 


the will of his co-partners. It is true that the survivors of 


a partnership, on claiming the administration of the portion 

of the property in the concern, which belonged to the deceased 

partner, would be bound to give security, and one year only 

is allowed to complete such administration, and make a settle- 

ment of the partnership concerns. See Louisiana Code, arts, 

1131—34. These rules relate to the administration of a 

vacant estate andare applicable to the present case, except that 

the surviving partners are not present in the state, to claim the 

privilege accorded to them by law, nor has it been claimed for 

them. But we induce from these provisions of the code, as 

a general principle, that the portion of a deceased partner is 

The curatorof Rot ipso facto, to be withdrawn from the partnership funds, in 

1 aac pang consequence of. his death, when he has no heirs present to 

ner istocausean assume the administration of his succession. The duties of 
inventory and 

appraisement to @ curator in such a situation, are to cause an inventory and 

be made of the estimate to be made of the portion of ‘the deceased in the 


— of the 


eceased in the partnership, and to watch over the administration of ‘the 
partnership. 
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survivors, but the share of the deceased, clearly forms a part Eastzny Disr. 
of the joint property subjected to the payment of partnership eter ob 
debts. — 

_ Asa consequence, of the general principle induced from the rzxr’s cunazon, 
vules above cited, from the impossibility of transferring the | When made a 
entire.cause to the Court of Probates, and from the great pending against 
inconvenience and expense which would have resulted by ood se 
dividing it, and removing one part to another tribunal, allow- par fee 
ing that it might have been legally done, which is doubtful, Gn Coane 
we conclude that the judge a quo acted correctly in retaining ~ 
jurisdiction of the whole case. 

The fourth point contains an objection to the sequestration | When goods 
which was ordered of the funds in the hands of the sheriff, t ¢ aalien 
founded. ona bill.of exceptions taken tothe opinion of the °. * —— 
judge a quo overruling a motion to have them released. It sent, he a 


was money which was sequestered, the proceeds from the st ie 

sale of goods, which were formerly claimed by the plaintiff, 

and sold while in dispute under his consent and that of other 

claimants. _Hethen claimed a lien and privilege on the goods 

and he now claims the money as belonging to him, in conse- 

quence of the property which produced it being his, or a 

privilege on it as. vendor of the merchandise, for which it was 

obtained. It may certainly be considered, as the representa- 

tive of the merchandise for which it was. received, as. the 

price under the sale made by consent, for it cannot be supposed - 

that the plaintiff intended to place himself in a worse situation 

in relation to the property claimed by his agreement, to have 

it sold. . And as he now claims a privilege on the proceeds, he 

has a right to have them sequestered, according to the 9th 

sec. of the act passed in 1826, to amend the Code.of Practice. 
We have already stated that this cause was tried by a jury. 

Previous to swearing the jurors the counsel for the defendants 

made two challenges to the jury ; one to the array, the other 

to a person whose name was found on the panel drawn and 

summoned by the sheriff, and designated on said panel by 

the number 69. The decisions of the judge below in relation 

to these objections to the jury were excepted to, and are 

brought before this court on the fifth point filed by the appel- 
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Eastern Dist. lant. The challenge to the array was made on the ground : | 
_ that the sheriff had no right by law to summon more than . | 


January, 1832 
miu, thirty-six jurors, and that among that number, as first stated 





zeer’s cunaton. on the list, the name of the third juror summoned could ‘not — q 


be found on the original lists made out by the sheriffs — ue 
parishes of Orleans and Jefferson. : 
The act of 1890 The act of 1830, which repeals the law of 1829 aden 
1080 relive to to Obtaining juries for the courts of the First Judicial District, 
— ove th me pe- revives the laws on that subject, when even in existence pre, 
and Jefferson re- vious to the act which wasrepealed. The last of those which : 
Fares chose in Were revived, is the act of 1827, by which the sheriffig — 
repealedact. required to summon not less than thirty-six jurors to servé for 
a term of the court. . It is evident, from a fair construction of _ 
this act, that the officer is not limited in summoning to the 
number of thirty-six. He may exceed it in the exercise ofg 
proper discretion, which he seems to have done in the present 
instance, by summoning seventy-two jurors, and the whole 
panel was not vitiated by the excess beyond thirty-sixy — 
neither was it by a mistake in the name of one of the jurors 
Borage woh summoned, whilst the names of thirty-six proper persons 


the sheriff to remained on it. According to this view of the subject: any 


summon not less 


than 36 jurors, one of the seventy-two persons summoned might have beg 


oo igen lawfully sworn to try causes during the term for which they 


moning 72, = -weré summoned ; and consequently the challenges, both to 
the array and the poll, were properly overruled by the judge 


a@ quo. 
Co-defendants  ~_e sixth point has reference to exceptions taken to the 


one nehentied opinion of the judge below, by which he refused to allow the 
The Code of curator of William A. Peet to have a trial separate from his 
isi-182, — co-defendants. We know of no rules of practice which 
not give them a anthorise as many separate trials of a cause as there may be 
right thereto ; : : : 
and the articles defendants to the suit. It certainly would be very inconve- 
of the Civil Code 


_ 2080-2081, re. Hient in the administration of justice ; and such a course of 


= aly proceeding is not in any manner sanctioned by the acticles of 
several obligors. the Code of Practice cited on behalf of the appellants. See 
the arts..181-2. The articles of the La. Code, 2080-1, cited 
in support of this point, relate to joint obligors alone ; not to 


.persons bound in solido, and even such defendants do not 
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appear to have a right to separate trials, although. oopnretn Hommes Der. 
judgments may be rendered against them. of i 
The prescription of one year, and that of five years, were = "BAM 
plead to the action in the court below. The former is alone xxerscunsten. 
relied on in this court. The simulated and fraudulent sale 
from Devit to Peet & Co, is-alleged to have taken place on 
the 25th of March, 1826, and the present action was not com- 
menced until the 10th of July, 1827. In support of the pre- 
scription of ene year the appellant’s counsel invokes the arts. 
1982 and 3501 of the Louisiana Code. The first fixes the limi- 
tation within which an action must ke commenced, to annul 
a contract by which a preference may have been given by an 
insolvent debtor to one of his creditors, in satisfaction of a 
justdebt. The second relates to suits for damages on account 
of injurious . words, those caused by slaves er animiuls, or 
resulting from quasi offences, &c. The article 1982 is that 
more particularly applicable to the present case, and if the 
prescription thereon established, has not been interrupted by 
any previous proceeding on the part of the plaintiff in this 
suit, a doubt might arise as to its effects on his present claini. 
Yet by the art. 1989, the period of prescription commences to 
run from the-date of the judgment which the creditor may 
obtain against his debtor, whose fraudulent sale of property is 
sought to be annulled, and. this provision does probably 
prevent the prescription relied on by the appellant. But we 
are of opinion that it was interrupted by the intervention of 
the present plaintiff in the case of Peet & Co. vs. Morgan. 
The intervenor in that case alleged fraud, and. consequently 
nullity inthe sale of the goods (for which he now sues) from 
Devit to Peet. But by a decision of the Supreme Court, 
made in June term, 1827, it was determined that he could 
not obtain redress in that mode of pursuit; and the cause 
being sent back tothe District Court, he dismissed his petition The article 
of intervention and brought this suit, in which both vendor °4%, of. the Ci- 
and vendee are made defendants. According to article $484, by analogy be 
prescription is interrupted by a demand, whether suit hasbeen i vib ae 
brought before a competent court or not. A mistake*as to Bisintif erred in 
the tribunal, it seems, will not destroy the effect of a suit in bringing his suit. 
36 
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EASTERN — the interruption of prescription. And by analogy it ought: 
mm not when the error occurs in the manner of prosecuting such’ 
rusty suit, in consequence of which it may be dismissed. 





FEEP’S CURATOR. It is, however, declared in the article of the code imme. 
diately succeeding, that if a plaintiff after having made his - 


demand, abandons or discontinues it, the interruption shall be 
considered as having never happened. This article, con. 


sidered in relation to that preceding, must be viewed as having - 


reference only to cases of voluntary abandonment or discon. 


tinuance. But the suit by intervention, in the case of Peet & . 


Co. vs. Morgan, was not withdrawn until a decision of the’ 
Supreme Court had manifested to the intervenor that it was 
vain and useless for him to continue further procedingam 
that mode. 

The objection made to the plaintiff’s right to maintain this 
action, as contained in the eighth point filed by the appel- 
lant, necessarily leads us into a slight investigation of the’ 
merits of the cause. The petition contains allegations of 


fraud in the sale from Prall, the plaintiff, to Devit, andin that — 


made ‘by the latter to Peet, sufficient to authorise a court of 
justice to consider them both void, ab initio, and not transla¢ 
tive of property from the original vendor, who consequently 
had a right to reclaim his property as if it had never ‘been 


sold. And these allegations being verified by the verdict‘of — 


the jury, none of the defendants have a right to avail thems 

selves of the pretended term of payment accorded to the first 

: vendee. The correctness of this doctrine is established by a 

A. contract 2ecision made during the last June term of this court, in the 

fraudulent ab case of Gasquet & Co. vs. Johnston & Brewster, intervening 

fike bayer Is party. The article 1988 of the code, cited by the opp 
pace counsel, is, therefore, inapplicable to the case. 

eee ae The ninth point it will be more proper to consider after 

never been sold. having determined whether the judgment of the District: 

Court is to be affirmed, modified or totally reversed ; and: the 

tenth being abandoned, we proceed to an examination of the 


eleventh. 


The error assigned on this point, is that the jedguianle is . 


-not in solido, against William A. Peet & Co. It is true that 
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there are no expressions in the verdict or judgment which Esstsas  Disr. 
condemn these defendants jointly and severally. Yet as Psatacienail 
the suit is against persons bound in solido, according tothe = "24 
provisions of law which define the obligations arising on the zser’scunazos. 
contracts of commercial partners, the judgment ought to be _ Where a suit 
considered as decreeing a fulfilment of their obligations. That sons ma oes 
it is virtually one in-solido, we have already expressed our pe Passe | 
opinion in the discussion of the second and third points. ri a 
The assertions contained in the twelfth point, viz. that esualliaigemes 
Morgan, the sheriff, became proprietor of the merchandise now jac sessment 8 
in dispute, in consequence of the judgment which William A. — ‘itheugh 
Peet & Co. obtained against him for having seized them as benotexpressed. 
the property of Devit, are based on the assumption, that they 
were really the property of the plaintiffs in that suit. But 
the validity of their title is one of the principal matters now 
in contest; and any judgment in a suit between other persons, 
cannot affect the claim of the present plaintiff, who was not.a 


party to it at the time the judgment was rendered. It is res 
inter alios acta. 

In the thirteenth and fourteenth points, which relate to the 
record of a suit, No. 7018, adjudged in the District Court, 
there is apparent contradiction. _ This piece of evidence the 4 ‘= ee 
appellant’s counsel first attempts to use against the appellee, cae eT 
and afterwards denies its admissibility. We think it was is admissible 
properly received in evidence, to show that.such a suit was tablish rem ip- 


prosecuted to judgment. It was brought by the present *% * pea ai 
plaintiff against Devit, and commenced by attachment. Its broughtand pro- 
institution and final judgment is stated in the petition of this moe 
case. But what effect that document ought to have on the 
plaintiff’s present claim,is not very readily perceived. We are, 
however, of opinion, that his attempt to obtain redress for the 
injury done to him by the fraudulent manner in which his 
goods were taken from him in that action, is no Bar to the suit 
which he is now prosecuting. 
The. fifteenth point contains an allegation of error,. in 
the judgment of the court below, in consequence of having 
been rendered in general terms against the defendants, Peet & 


Co., whereas, the only judgment that could have been legally 
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given, is a decree to annul the sale made by Devit to Peet, 
This objection has been obviated in the examination of the 


eighth point where it is stated, that from the allegations and . 


proof in the case, the jury and judge below, were authorised 
to consider both contracts of sale, from Prall to Devit and from 
the latter to Peet, as void im their origin and not translative of 
property. 

The circumstance of Peet & Co., having obtained a judgment 
against Morgan, the sheriff, on account of the seizure and 
detention of the same goods, the price of which was seques. 
tered in his hands, in the present suit, is urged as an objection 
to the recovery of these funds from him, by the plaintiff; and 
the counsel of the appellant, in his sixteenth point, seems to 


consider the judgment rendered in this case, as one based on 


the same cause of action, which formed the principal matter of 
dispute in the suit against him, where Peet & Co. were 
plaintiffs. {t would certainly operate injuriously on Morgan, 
to, have the proceeds of these goods taken from him, as 
belonging to the present plaintiff, and still leave him liable 
pay Peet & Co.’s judgment. The way in which this possible 
injustice to the appellant may be obviated, is not very clear. 
We cannot interfere with the judgment obtained against him 
at the instance of Peet & Co., for that is res judicata, and 
being a proceeding between different parties, and on different 
claims, the judgment therein rendered, is no bar to the present 
action. The most proper remedy for this possible injury, is 
perhaps that proposed by the counsel of the appellee, im his 
brief of argument, which is, that the judgment in the present 
case should be assigned to Morgan, on his paying to the 
plaintiff, the proceeds arising from the sale of the property in 
litigation, and which are sequestered in his hands. It is 
however, clear that the judgment in that case is no bar to 
this suit. 

The objection to the judgment, contained in the seventeenth 
point, is founded on the art. 1978 of the Louisiana Code. 
This article relates to the action given to creditors in avoidance 
of contracts, and its incidents, and the section in which it's 
found, treats of the contracts which may be avoided by this 
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action, and declares that “if the fraud consisted merely in an Estsax Dist. 
endeavor to obtain a preference over other creditors, for the _— 
securing or payment ofa just debt, and in such case, the party = "4% 
shall only lose the advantage, endeavored to be secured by raxr’s cugaton, 
such contract, and shall be reimbursed, what he may have 
given or paid, &c.” In the present case, there is no evidence 
that William A. Peet ever gave or paid any thing for the 
merchandise, pretended to be purchased from Devit, except a 
bill of exchange on his house in New-York, which has not 
been paid and which camnet be enforced against the drawer, 
having been negotiated after due, and consequently subjected 
to all equitable objections to its payment, in the hands of the 
holder, and by decreeing the goods for which it was given to 
the plaintiff, in this case, the consideration for which it was 
made fails, and no recovery can be had on it. But in all 
events, the appellee ought not to be compelled to seek a 
paper thus put in circulation, and over which he cannot be 
supposed to have any control, more especially as the person 
who put it in circulation, is charged with gross fraud in the 
whole transaction, and this charge established by the verdict. 
The eighteenth and last objection to the correctness of the 
" judgment appealed from, is, that there is no judgment against 
the Devits for the price which they promised to pay for these 
goods tothe plaintiff. The petition contams an allegation, that 
judgment had been obtained against these defendants in 
another suit, and the record of that judgment, was produced 
in evidence. In addition to this, both the fraudulent vendors 
and vendees, are made parties to this suit, but as the claim 
against the Devits, had been personally liquidated by a 
judgment, there was no necessity to obtain any further 
liquidation. ; 
We conclude that the judgment of the court below, is 
_ substantially just and correct, according to the facts and law 
of the case, but it requires some modifications in relation to _ 
the appellant as curater of William A. Peet’s estate, and in 
relation to hig responsibility under the judgment which Peet 
& Co, obtained against him. it must consequently be 
reversed, in order to make these modifications. 
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It is, therefore, ordered, adjudged and decreed, that the a 


a 
as 
we 


judgment of the District Court, be avoided, reversed ang 


annulled. And proceeding here to give such judgment, ag 
ought, in our opinion, to have been there rendered.” Tivig — 
further ordered, that the plaintiff and appellee, do recover from 


William A. Peet & Co., composed of the said William A. 
Peet, represented by G. W. Morgan, his curator, James.M, 


Peet, and Munson §. Peet, the sum of four thousand nine — 
hundred .and sixty-one dollars and ninety-three cents. And ~ 
this judgment when paid, to be so much in satisfaction of the — 


judgment in the suit of William T. Prall vs. R. & B.M, 
Devit, No. 7018, of the suits in the District Court of the 
Second Judicial District. And it is further ordered, that the 
judgment here rendered, be sent to the Court of Probates,to 
be liquidated and paid according toits costs, out of the funds 
in the hands of the curator of the succession of William A, 
Peet. And that when these funds shall be paid over to the 
plaintiff and appellee, he shall subrogate G. W. Morgan 
to his rights on this judgment, in order to secure the latter 


against the effects of the judgment, which William A. Peet: 


& Co., obtained against him, on account of the goods which 
ued the principal matter of contest, in the present suit, 
The appellant and defendants to pay the costs of the court 
below, and those of the appeal to be borne by the appellee, 


, SAME CASE. 


' Mathews, J. delivered the opinion of the court. 


After judgment was rendered in this case by the Supreme — 


Court, the appellee filed his petition, praying for a modifi- 
cation of the decree. The cause has since been examined in 
reference to the written arguments of counsel in the case ; and 
we have come to the conclusion that the charge or modifi 

cation claimed by the plaintiff ought to be madg. The judg- 
ment pronounced in his favor (as-may be seen by referring 


’ to our former opinion) is mainly bound on the ground that 
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the property (or its proceeds) forming the subject of litigation East=ax  Drsr: . 


January, 1852. 


in the present suit, never legally passed fromthe appellee > 


to William A. Peet & Co. The transaction by which it came 


into the possession of the latter, was so tainted with fraud as rasr’scumaron. — 


to give no legal title to either of the purchasers. 

The inconsequence of that part of our judgment: which 
transferred the fund adjudged to the plaintiff, to the Court of 
Probates, to be administered ‘by Peet’s curator, under the 
jurisdiction of that court, from the premises assumed in the 
decision, did not entirely escape our observation.. The pro- 
perty had, however, been so long and so often considered as 
belonging to William A. Peet & Co., that it was conceived 
that it, or its proceeds, might well be subjected to the adminis- 
tration of the curator as constituting a part of William A. 
Peet’s succession. In this there was error, and the judgment 
must be accordingly modified. In truth, these funds have 
never come to the possession of Morgan as curator of Peet’s 
estate. They remain sequestered in his-hands, as sheriff, or 
in the hands of the coroner ; and in pursuance of the opinion 
heretofore expressed in this case, ought not to pass into the 
power and administration of said curator, because they have 
been virtually decreed to be the property of Prall. 

It is, therefore, ordered, adjudged and decreed, that the- 
judgment of the District Court be avoided, reversed and 
annulled. And proceeding here to give such judgment as 
ought in our opinion to have been there rendered, it is further 
ordered, adjudged and decreed, that the plaintiff and appellee 
do recover from William A. Peet & Co., composed of the said 
William A. Peet, represented by George W. Morgan, his 
curator, James M. Peet and Munson S. Peet, the sum of five’ 


thousand nine hundred and sixty-one dollars and ninety-three ' 


cents, being the proceeds of the goods mentioned in the peti- 
tion ; and that said proceeds, now in the hands of the sheriff, 
George W. Morgan, as sequestered in this suit, be by him, or 
by the coroner, paid to the plaintiff, and this sum, when paid, 


‘to be so much in satisfaction of the judgment in the suit of 
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Busrzan’ Dest. William F. Prall, vs. R. & B. M. Devit, number 7018 of the 


January, 1832. 


=== SUitsof the District Court of the First Judicial District. ie. 
And it is further ordered, that when these proceeds: om 


meaavD. 


have been paid over to the plaintiff and appellee, he shall sub. 


rogate George W. Morgan to his rights in this judgment, jp a 
order to secure the said George W. Morgan against the effects 
_ Of a judgment which William A. Peet & Co. obtained — 


_ against him on account of the goods which formed the prineis 


pal matter of contest in the present suit. The appellants 
and defendants to pay the costs of the court below, and mes 
of the appeal to be borne by the appellee. 


ELLIS 0S. MICHAUD. a 


APPEAL FROM THE COURT OF THE FIRST DISTRICT, THE JUDGE OF THE 


SECOND PRESIDING. - 


Where ao case turns upon a question of fact, although the evidence be 
contradictory, the Supreme Court will presume that the jury did justice, 


This was an action to recover damages for an assault and 


battery. The evidence was somewhat contradictory, butthe © 


jury found a verdict for the plaintiff, for nine hundred: — 
The defendant appealed. 


Martin, J. delivered the opinion of the court, ; 

This is an action of assault and battery, the plea, was 
molliter manus imposuit. The plaintiff had judgment and the 
defendant appealed. 

- This case presents no question of law, and the testimony is 
dnnbdienete, we have no better light than the jury, and moe 
conclude that they did justice. 


It is, therefore, ordered, adjudged and decreed, that. the 


- judgment be affirmed with costs. 
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FLORANCE ET ALS. v8. NIXON ET ALS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


In an action for illegally sueing out an injunction, an allegation that the writ 
was dissolved, coupled with an averment, that the defendant had been 
enabled to move his property out of the reach of process, sufficiently 
charged, that the writ was wrongfully sued out, and that damage was 
sustained by issuing it. 

It is sufficient if the plaintiff state his case clearly in the petition, ifhe does, 
technical objections cannot affect it. 

The dissolution of an injunction is prima facie evidence, that damages have 
been sustained by the plaintiff in execution. 


This was a suit against the sureties of an injunction bond. 

The injunction was obtained to arrest a fi. fa. on a 
judgment which the plaintiffs had obtained against one 
Timmons. 

After it was dissolved, a fi. fa. was immediately issued, but 
neither the person or property of Timmons could be found. 
The defendants were then placed indelay bya written demand, 
and failing to comply with the conditions of the bond, this 
suit was instituted. 

The petition set forth the original judgment obtained 
against Timmons, and that its execution was stopped by the 
injunction, until the defendant removed or secreted all his 
property (which was sufficient to satisfy the judgment) and 
left the country himself. 

The defendants excepted and answered substantially. 

First, that the obligation on which the suit is instituted, is 
a conditional one, and no breach of the conditions is alleged ; 
second, general denial ; third, that the bond was not in due 
form of law ; and fourth, that at the time the injunction was 
obtained, Timmons had sufficient property, and that the 
plaintiffs lost their debt by their own laches. 

The exceptions were overruled, and from a judgment of 
non-suit, the plaintiffs appealed. 
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we 


Downs, for appellant. a A 


1. The bond is in due form, and if not, as a man binds 
himself, so shall he be bound, Code of Practice, art. 308. Bryan 
vs. Turnbull, 8 Martin, N. S. 108. . 

2. In a suit on an injunction bond, it is only necessary to 
prove the execution of the bond, and the dissolution of the 
injunction. Breedlove vs. Johnson, 2 Martin, N. S. 517. 
11 Martin, 291. 

3. The bond on which this suit was instituted, is a contract 
in which the penalty is made the principal obligation, and 
the only one that can be enforced. Louisiana Code, art, 
2116-17. 6 Toullier, 839, no. 804-5. 6 Martin, N. S. 623. 

4. But if the bond be only an ordinary penal obligation, 
the defendants, having been put in default, must pay the 
penalty. Erwin vs. Fenwick, 6 Martin, N. S. 229. 


Andrews, contra. 

1. Plaintiffs’ petition does not set forth a breach of the 
conditions of the bond. 

2. The bond was an obligation with a suspensive condition, 
or a penal clause, and the court erred in overruling the excep- 
tions. Civil Code, 2015 to 2038, 2113 to 2121. Pothier, — 
Obligations vol., 1 p. 111-12. Martin’s Reports, 6, N. S. 338. - 


Porter, J. delivered the opinion of the court. 

This action is brought against the sureties on an injunction 
bond. The petition states that the petitioners obtained judg- 
ment against one Joseph Timmons ; that they were proceed- 
ing to carry this judgment into effect when they were-stayed 
by an injunction from doing so, from December, 1827, until 
April, 1830. | 

That at the date last mentioned, the injunction was dis- 
solved; and that as soon after as possible, every effort was 
made to enforce the first judgment, but without effect, the 
sheriff “having returned that neither the person or property of 
said Timmons could be found in his parish, he, the said 
Timmons, having during the pendency of the suit in injunc- 


-tion, sold, removed, concealed and placed beyond the reach 
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and knowledge of the petitioners, or the public officers, all his E4stmx Dist: 


: : : January, V 
property, which at the time said first judgment was rendered Paced wed 
in favor of your petitioners, was amply sufficient to satisfy  "U0nAnce 
your petitioner’s demand.” v8. 

NIXON ET ALS. 


The petition further states, that the defendants became the 
sureties of Timmons on the bond, and that they have been 
regularly placed in default for the non-performance of the obli- 
gation, and it concludes by a prayer, that they be condemned 
in solido to pay the amount of the bond with interest, &c. 

The defendants severed in their pleadings, and both filed In an action 
exceptions to the petition, which, in substance, were: That sags 7 
the bond was a conditional one, to secure the plaintiff against junction, an 
such damages as he might sustain in case the injunction was writ was dissol- 


wrongfully sued out; and that it is no where alleged in the with —— 
petition that any damages or costs have accrued, or that it mént , that — 
has ever been decided, the injunction was wrongfully sued been enableu to 
out, or that the defendants have not paid such costs and mre Be ae 
damages as have accrued ; and further that the bond is not aa wutteicetly 


such a one as the officers of the court were authorised to take, charge that the 
writ was wrong- 


or as the defendants were bound to furnish. ‘The court over- fully sued out, 
ruled these exceptions, and the defendants severally excepted — parte me y 
tothe decision. iemaing it. 
We are of opinion the court did not err. The petition set 
out a good cause of action. It alleged a former judgment ; 
the interruption caused to the execution of it by the injunc- 
tion; the dissolution of that injunction; the damage sus- 
tained in consequence of its being sued out, by affording the 
defendant in the original suit the means of removing his pro- 
perty out of the reach of process; and the failure of the 
present defendants to comply with their engagement. The 
allegation that the injunction was dissolved, is, in substance, 
an averment that it was wrongfully obtained, and no clearer 
mode could be adopted of asserting that damages had ensued, 
than by stating that during the pendency of the writ, the 
party obtaining it had removed his property beyond the reach 
of the process of the court. 
The exception taken to the form of the bond has not been 
strongly relied on in the court, and on an examination we 
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EasTERn a have made of the instrument, we do not think it can be sug, 
January, 183 


pcan + en 2 tained. a 
— To the exceptions were joined answers on the merits. Me. ; 
v8. Cauley denied generally all the allegations in the petition, byt 

zExow ET 42% coupled this denial with a singular averment, that at the time 

the injunction was obtained, the principal in the bond had suf, 

ficient property in the parish to pay the plaintiffs’ judgment 

against him, and that they lost their debt by their own 

neglect. 

Nixon admitted he had signed the bond, but denied every 
other allegation in the petition, or that he was in any manner 
responsible to the plaintiffs. 

On these issues the parties went to trial, and the judge 
below being of opinion that the suit was brought ex contracty, 
when it should have been ex delicto, non-suited the pa 
and they appealed. ‘ 

The form which the petitioners have given to their actiail 
and the necessity imposed on them to furnish proof of the 
special damage they may have sustained, formed the princi. | 
pal matter of argument at the bar. We have already expressed 
an opinion on the first point, in disposing of the exception; 

It is sufficient and we may add that our law has not prescribed any particu. 
— Fa lar form in which parties shall state their cause of action. It 
wend in the requires nothing more than that the substance of the case 
foes, technical should be plainly set out; and if this is done, exceptions 
Tae. ““"" merely technical cannot affect it. In the present instance it 

would have been more formal to have set out the bond, 
assigned the breaches of it, stated the damages, and asked 
judgment for them. But the same thing is virtually done 
when the bond is stated, the injury arising from the injune- 
tion averred, and judgment asked for the whole amount of 
that bond, together with general relief. Nothing prevented 
judgment on the petition for the damages actually sustained. 
The prayer for general relief enabled the court to give judg- 
ment on the allegation of injury sustained by the removal of 
defendant’s property. 

The dissolution of an injunction is prima facie evidence of 
the plaintiff in execution having sustained injury. A case 
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can hardly be supposed where a man is stopped in exercising B«st=2~ Dist. 
the legal right of enforcing a judgment in his favor, where oa 
the interruption does not cause damages. The extent of these  "0nAnos 
damages of course varies, and forms a proper subject for v8. 
proof. In the instance before us, we have the return of the Be peared 
sheriff that no property of the defendant could be found in the tion of an injune- 
parish where he resided, at the time suit was instituted Sov: fmmo/@- 
against him. But there is no evidence that he was solvent ——- Bi se 
when the judgment was rendered, save that, contained in the by the plaintiff 
answer of McCauley, which admits that he had property at '" °°" 
that time. It has been argued that as this answer was put in 

by the defendant himself without the aid of counsel, it. is 

probable the admission was made through error. The case 

perhaps shows the danger of dispensing with professional 

assistance ; but the effect of the admission is not weakened 

by that circumstance. The judgment of the court below is 

erroneous. There was no good cause for non-suiting the 

plaintiffs ; and they had at least a right on the facts proved, 

to have judgment for some damages. In reversing the deci- . 

sion below, we have had some difficulty to know what dispo- 

sition to make of the case. The choice is presented to give 

nominal damages or remand the cause. The case offers such 

strong presumption of damage being sustained to a greater 

amount, we think this is a proper case to exercise the power 

vested in us to remand a cause wherever justice requires it. \ 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 
that the cause be remanded for a new trial, the appellee 


‘ 


paying the costs of this appeal. 
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Se TRENCHARD 0S. ELDERKIN. 
TRENCHARD 
v8. APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
ELDERKIN, 


Where the clerk certifies the record incorrectly, the appellant may have g 
certiorari to correct the error. 


A certificate from the clerk, that the foregoing thirty-two pages contains g 
full and complete transcript, does not authorise the Supreme Court tg 
examine the case on its merits. 


The judge cannot make out a statement of facts after the appeal is granted, 
nor can he after that time amend the record, by certifying to facts not 
taken down and placed on the record at the trial. 


A witness on his voire dire may prove any fact, which will show him to be 
competent. 


Facts necessary to the understanding of a bill of exceptions, must be made 
out at the trial and reduced to writing, or if there be documents filed with 
the clerk, the judge cannot certify them, months after the appeal is 
granted. 


The plaintiff sued for a settlement of the accounts of a 
vessel, owned in partnership with the defendant, and the 
latter appealed from a judgment rendered against him. The 
grounds upon which a motion was made to dismiss the appeal, 
as wellas the facts necessary to a full understanding of the 
ease, are stated at large in the opinion of the court. 


Preston, for appellant. Conrad, for appellee. 


Porter, J. delivered the opinion of the court. 


Wheretheclerk The record of appeal in this case, is certified to in the 
certifies the re- 


cordincorreetly, following words: ‘I hereby certify, that the above and. 


h lian’ . * . 
ol hase ant foregoing thirty-two pages, do contain a full and complete 


tiorari to correct transcript of the record of the case, wherein John Trenchard. 


the error. 


is plaintiff, and George Elderkin is defendant.” Signed, Jno: 
L. Lewis, clerk. 

A motion was made to dismiss the appeal on the ground of 
the certificate not being conformable to law; and the 586th 
and 896th articles of the Code of Practice, were relied on in 
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support of the application. Whereupon, the appellant under Easrxs Disr. 
the 898 article, of the work just cited, — for, and obtained owe 
a certiorari to amend the record. a ad 
The judge returned to this writ, three books of accounts,  =iDERKIN. 
and various documents, which were referred to in the defen- 
dant’s bill of exceptions ; and further stated, that these books, 
together with the evidence already certified, embraced all the 
matters on which the cause was tried in the first instance. 
Notwithstanding this certificate, the appellee contends, that 
the merits of the case, cannot be inquired into. 
Our law contemplates three modes, by which the merits of 
a cause may be examined inthe Supreme Court. First, by'a 
statement agreed on by the parties: second, on the record of 
the evidence, taken down by the clerk: and lastly, on a 
certificate of the judge, either in relation to the evidence 
given, or to the statement which he may be called on to make. 
Code of Practice, 586, 601—3. 
The first mode was not attempted here, and the second was 
not pursued in the manner the law requires. The 896 article, 
of the Code of Practice, provides, that if the copy of the record 
brought up, be not duly certified by the clerk of the lower A certificate 
court, as containing all the testimony adduced, the Supreme » Sogg pme 
Court, can only judge of such matter, &c. &c. The certifi- thirty-two pages 
cate of the clerk accompanying this record, is neither a pe canal 
compliance with the letter or spirit of this regulation. It TTP, does 


. : not authorise the 
affirms, “that the foregoing thirty-two pages, contain a full Supreme Court 


and complete transcript of the record in the case,” and gives nating = me 
no assurance of the record, containing all the evidence given - 
on the trial. For no matter how the trial was conducted, 
whether the whole, or a part, or none of the evidence was put 
on record, the certificate might be true. What the law 
commands, and what we of course must require, to pass on 
the merits of a cause, is not a full transcript of a record, but the 
conviction that such record contains all the matters and things 
on which the court of the first instance decided. 
It is very clear. then, that the certificate with which the 
record was first returned into court, in no manner enables 
us to examine the merits. 
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Easterns Dist. ‘We have next to examine, whether that given by the judge 
January, 852 on the certiorari obtained from this court, supplies the defeet, 


SS 
— He states, that three account books which he sends up, 
siperxiy. contains all the evidence on which the case was tried in the 


The Judge can- first instance, save the evidence already certified. The certifi, 
not make out a cate embracing this statement, was given on the second May, 
statement of facts . 


after the appeal 1831, The appeal was granted on the fifth February, of the 


is granted, nor 
ean he after that S4me year. 


time amend the “The 898th art. of the Code of Practice, i is relied on to show 


record by certi- 
fying to facts not this certificate is made in due time. This article declares 


ahadean Tenn’ that if at the time of the argument or before, the appellant 


cord at the trial. nerceives, that the copy is incomplete, by the failure of the clerk ia 


to certify the record, the court may grant him a reasonable time 
to correct the error. The error then, which existed in this 
case, may be corrected in any manner it can be legally done, 


It has been attempted here, through the certificate of the — 


judge. The only case in which the judge is authorised tp 


give a certificate, save when he makes a statement of facts, 


in conformity with the 603d article of the Code of Practice, ig 


that provided for in the 586th article of the same work. ft» 


enacts “if the testimony produced in the cause has been 
taken in writing, and the records contain all the evidence 
produced in the suit, the judge shall certify at the foot of the 
records, that they contain all the evidence adduced by the 


parties; otherwise he shall make a statement of facts, &c.” : 
This article, then, very explicitly permits the judge to cer 


tify to those things which are of record in the suit; and if 
there be any evidence introduced of which record is not made 
at the time of the trial, the Supreme Court can only act onit 
through a statement of facts agreed on by the parties, or by 
the judge if they disagree. 

In this instance we have examined carefully the record, 
and we cannot find any averment the account books were 
produced in evidence and filed as proof in this cause, nor is 
there any means furnished in the books themselves, to enable 
us to ascertain they were the same as those read on the trial, 
if they were in truth so read. It is, therefore, not a case for 

. the judge to certify. 
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tified-the truth. No doubt of this; but we cannot act on 
moral-evidence ; it must be legal. ‘And if it does not come 
before us in’the mode the law requires, we are-hot’ permitted 
tadeprive:the appellee ofthe honetit of the judgroeabobteined 
below. ts 
_ In this opinion asiautpeny ten stone es erhilelaatiataas 
made the certificate has not entered into our consideration, A 
statement of facts we have decided cannot be drawn up by 


_ him after the appealis granted. Whether he may not certify 


to.all the matters which are of record, subsequent to this time, 


the case before us does not require us to say. But when he . 


certifies evidence not recorded, the act is open to all. the 
dangers which would arise if he gave us thet evidence in the 
form of a statement of facts. 

The strict application, of. the rule we do not believe has 
worked any injustice in this case ; for on the hypothesis that 
the statement might be found sufficient to authorise an exame 


ination of the merits, the counsel of the appellant was heard — 


fully in relation to them, and certainly without producing 
that conviction on our minds, which we have no Senkoneat 
sincerely felt. by him. 

The bills of exception remain for examination. 

The plaintiff offered as a witness one Zacharie, who was 
objected to because:he was-surety for the costs. It appeared 
the witness had in his hands two hundred and fifty dollars 
belonging to the plaintiff, and the court considering this sum 
sufficient to cover the responsibility which he had incurred as 
surety, admitted him to testify, ree: porate the soneeanes 


excepted. 
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1832. 
TanycaanD 


= 


The witness was sworn on his voir a and there isnoother: A witness on 
evidence of his interest on-record, but that. which may be porters = 


prove an 


inferred from his declarations on this examination. We, which will show 


therefore, think he could legally prove any fact which would.-peten 
establish his competency. 

It is objected, that. the funds in his handusjenninilijeet:t0 a. 
settlement between the plaintiff and defendant. They appear. 
to have been paid out of the proceeds of the sale of a schooner 
38 


* him * be com- 
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| 
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Eisreax Dist. of which the plaintiff and defendant were joint owners,and 


Ppa c Maher y, 1852. that the sale had been made under a decree of the Court 


TRENCHARD = Admiralty, which decree was still subject to appeal. | To 


mipERKIN. obtain an account and payment of the profits arising fronvthis 
vessel, during several years she was intrusted to the careand 
management of the defendant, is the object of the present a 


suit. * < Sigh Baki 


It does not appear to us the court otred The money in is 


the hands of the witness was sufficient to save him harmless _ 


against the ‘responsibility he had incurred for the plaintiff, 


The defendant had no lien on this money either in the event 


of this suit being determined in his favor, or in case he a 
appealed from the decree of the Court of Admiralty, and pro | 


cured a reversal of the judgment. The decree being Cx 
the appeal could only be devolutive. 


The second bill of exceptions was taken to a decisién of | 


the judge, rejecting forty-four accounts or receipts, purporting 
to be bills receipted of the disbursements of the schooner 
Hannah and Sarah. These receipts are stated, to be annexed 
to the bill of exceptions,.in point of fact they were not so, but 
on the return to the certiorari, the judge certifies a bundle of 


papers containing accounts and receipts, as the same as those a 


referred to in the bill of exceptions. 


We have examined these accounts, they do not exhibitany 


certificate of being filed in the District Court, nor is there any 
proof they were the same offered on the trial, save that 
contained in the judges certificate. Now, we have carefully 
looked into our laws in relation to practice, and we are unable 


Facts necessa- 10 find any provision therein, which authorises a judge to 


ry to the under- make out such a statement, months after the appeal. The 
standing of a bill 

of exceptions fact must be set out in the bill of exceptions, says the law. 
must ote tigi If reference was made to the documents themselves, instead 





and reduced to of embodying them in the bill, they should have been filed in . 


writing, or if 


they be: does court with the clerk. It does appear to us, that a_ practice, 
ments filed w 


the clerk, “the such as contended for in this instance, would lead to great - 


city teak abuse, and is entirely unsupported by law. Code of Practice, 488. 
pence sale On the last bill of exceptions, there can be no doubt. 
=x” is grant F<tracts from the books of accounts were not good evidence, 
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because it was offering inferior evidence to facts, where higher Basta. nem 
and better, namely, the books themselves, were in the posses- ae. 
sion, or within the power of the party offering the inferior °™*yAu=® 


proof. 2. BORIE. 
























It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CHEVALIER vs. BORIE. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


If an overseer be employed for one year, but discharged without cause 
before its expiration, he may at once sue for his wages. But if he be - 
reconciled with his employer and resumes the management of the‘plan- 
tation, he cannot sue until the expiration of the year. 


res Oe SLU CU 


The facts of this cause are fully stated in the opinion of the 
court, delivered by Martin, J. 

The plaintiff claimed one year’s wages as the defendant’s 
overseer on a special agreement, and his discharge, . before the 
expiration of the year, without a good cause. 

. The defendant, besides the general issue and other pleas, 
prayed the dismissal of the ‘suit, as being untimely and pre- 
oe | maturely brought, before any thing was due, and for the dis- 
; solution of a provisional seizure obtained by the plaintiff on 
t account of its being illegally granted, as being unauthorised Wi 
ee | either by the law or the allegations of the parties, and because 
. no bond had been given for the security of the defendant, and 
damages were prayed in reconvention. 


Ss I So ee | le 








ee 


: 
: 
| 
1 





300 CASES IN THE SUPREME COURT 


EasTERN ~_ The district judge did not act on the dilatory plea, nor on 
ere nat relating to the sequestration, but gave judgment for 


CHEVALIER the plaintiff on the merits, and the defendant appealed. 


BORIE. It appears the plaintiff came to the defendant in May, 1880, 
and in the beginning of January following, difficulties arisi 
between them, the latter told the former to get a place before 
the end of the month. The plaintiff went away, but being 
advised to return, did so, on the day of hisdeparture, and they 
were reconciled. He remained on the plantation, and in 
the defendant’s house, till another difficulty arose twelve 
days after the institution of the present suit and the service 
of the writ of sequestration. The plaintiff was then dis. 
charged, and did not return any more. 

If anoverseer At the institution of the present suit it is clear the plaintiff 


be employed for : : : : é. ‘ . 
one year, but had no claim, for his year did not expire till some time in 


discharged with- May, and the suit was instituted on the 28th of January pre- 
out cause before 
its expiration, ceding. Whatever right he might have claimed under his 


he may wenn discharge in the beginning of January, was waived by his. 


ges. But if he return on the day of his departure and the subsequent recon- 
with hisemploy- ciliation. His resuming his-work gave him a claim for his 


- one subsequent services till the end of the year, and this claim 


- ~. J is inconsistent with that for a whole year, resulting from his 
sue until we. first dismissal ; for otherwise he would be paid for the whole 
= ” © and a part of the same year. The second dismissal may 


have given him a claim for a whole year’s wages; but this , 


claim arose on a day posterior to the institution of the present 
suit. 5 

There is no evidence on the record in regard to the damages 
claimed for the irregular sequestration. 


It is, therefore, ordered, adjudged and decreed, that the 
writ of sequestration be dissolved, and the suit dismissed, the 
appellee paying costs in both courts. 
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a Eastern Dist. 
a _.\ COLLINS 08. AUSTIN ET ALS. Msn. ee 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. v8. 


AUSTIN ET ALS. 


‘ A consignee to whom goods are consigned, has no privilege on them for a 
debt previously contracted by the consignor. 


His privilege, as a consignee, is confined to advances made upon the 
identical property consigned. 


The plaintiff attached a quantity of cotton which had been 
consigned to Breedlove, who intervened in the suit, and 
claimed it as being in advance to the consignors to nearly the 
whole amount of the property received. The evidence 
showed that the letter of advice and bill of lading reached the 
| hands of Breedlove prior to the service of the attachment ; 
but there was no proof that any advances or disbursements 
had been made by him upon the cotton. . 

a There was judgment for plaintiff, and the intervening 
; party appealed. ; 
McCaleb, for appellant. Roselius, for appellee. 


Martin, J. delivered the opinion of the court. 


An attachment was levied on a quantity of cotton of the 
defendants, on board of a vessel. Breedlove intervened and 
claimed it on the ground that the attachment was levied after 
the letter of advice and bill of lading had reached the hands 
of the intervening party and consignee, he being in advance 
to an amount nearly equal to the value of the cotton. 

There was judgment against him, and he appealed. 

His counsel has urged that the cotton attached had been 
sent and put into the appellant’s possession for the purpose of 
paying him, and was therefore specially pledged. Hence the 
, appellant could not enforce his claim by suit, for it would 
have been pleaded he had received property in payment, and 
if he could not sue, he cannot be deprived of his property. That 
the cotton attached is the property of the firm of McKimley & 
Austin ; and as it regards this partnership, it appears Collins’s 
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Euersax _ debt is paid, and then more than McKimley’s share must be — 
taken to pay the firm’s debts in Louisiana, which will do an q 


January, 183 


COLLINS 
= injury to the partner. 





austin er ats. The counsel of the appellee has contended that the case q 
presents nothing but a question of privilege, which turns on ~ 


a 





the proper construction of article 3214 of the Civil Code, under ~ 
which he contends that the consignee’s privilege is confined — p 


to advances made on the identical property consigned. 


He has contended that the property attached is sufficient to q 


satisfy the plaintiff’s claim and that of the intervening party. 


A. consignee We think with the counsel of the appellee and the first y 


to whom goods jydge that the privilege turns on the true construction (if 


are consigned, 


has no privilege there can be more than one) of the article of the code cited. 


on them for 


debt dived It is in the following words: “Every consignee, or commis. ~ 


contracted 
the consignor. 


interest and charge on the value of the goods if they are at 


his disposition in his store, or in a public warehouse, or if — 


before their arrival, he can show by a bill of lading or letter 
that they have been despatched to him. 


His ab The appellant has, indeed, shown by a bill of lading and | 


confined to ad- letter of advice, that the cotton had been despatched to him ; 
vances made up- 


on the identiea’ DUt he has neither alleged nor proven that he had made any a 
property con- advance on it, although he has alleged and proved that heis | 


si Sed. Me s a 
, in advance to the amount of it, and he has a lien thereon. It 


is clear that, since the code, the consignee, possessed of a bill 


of lading, is restrained as to his lien, whatever might have 
been the law theretofore, to goods on which he has made 


bY sion agent, who has made advances on goods consigned to him, or “ 
goods placed in his hands, to be sold on account of the con- © 
signor, has a privilege for the amount of these advances, with 


advances. See Phelps et als. vs. Haring et als., determined by — 


this court in June last. 
The appellant can contend for his own rights only, if those 


‘Cn giae 


a tae een 


of the defendant or any other person be contingent in this 


suit; the appellant has no capacity to complain. He is dis- 


interested, since a sufficient sum remains from the sale of the 


cotton attached to satisfy his own claim. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


HEBERT v8. LANDRY. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


Parole evidence may be gone into, to show the consideration of a note. 


On the 30th March, 1825, the defendant executed his 
promissory note payable to the plaintiff or order, at the 
Louisiana State Bank. The note was endorsed by the 
plaintiff, and at maturity protested for non-payment. Millau- 
don, the endorsee, brought suit and obtained judgment against 
both drawer and drawee, the parties to the present suit, on 
execution of which, the plaintiff paid one half, and to recover 
which, the present suit was brought. The defence set up was, 
that the note alluded toin the plaintiff’s petition, (upon which 
Millaudon had brought suit,) was given in renewal of a note 
due to Millaudon by one Papeliot, and on which the parties to 
this suit, were endorsers. That both parties were equally 
bound in the first and second note, as the sureties of Papeliot, 
and in no other light. 

On the trial a bill of exceptions was taken, to the opinion 
of the judge a quo, who permitted the defendant to prove by 
parole, the defence set up in his answer. There was judgment 
for the defendant and the plaintiff appealed. 


Martin, J. delivered the opinion of the court. 

The plaintiff states he is the endorser and drawee of a note 
of the defendant, which was protested, and on which suit was 
brought by a subsequent endorsee, against both the parties to 
the present suit, and judgment recovered ; that the present 
plaintiff has paid one half of the amount of the note, interest 
and costs. 

The answer admits the execution of the note, its indorse- 
ment by the plaintiff, the judgment against both parties, but 
alleges fraud, and that the note was given to renew another 
of Papeliot, on whom the present plaintiff and defendant were 
endorsers and sureties, and: for no other cause; that both 
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Kustznw Dist, parties were equally bound,ag the sureties of Papeliot, on the 
oe original note, and intended to be so on the one sued on, t 
| — the defendant has paid all he was bound to pay on the last , 
3 purigcatzr’s note as surety of Papeliot. 
- — There was judgment against the plaintiff and he appealed, 
Our attention is first drawn to a bill of exceptions taken : 
-_ - the opinion of the court, who admitted parole evidence, to 
i establish the consideration of the note, in the manner set forth 
in the answer. ‘ 
i The appellant’s counsel, has relied on 9 Toullier, 279) a“ 
| 178, 184. It does not appear to us, that this authority can 
IN Parole evidence gyail the appellant. This is an action by the drawee against 
i pe jen, veka the drawer of a promissory note. In such an action the latter 
4 sideration of @ has an undoubted right to go into an examination of the | 
consideration on which the note was given, and this is generally 
done by parole proof, and it cannot be opposed to the drawer, 
that he did not take a counter letter. 
The counsel has further contended, that the parole pede 
does not absolutely establish the facts, alleged in the answer. 
The district judge thought it did, and we do not think he erred. 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 
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DUFAU v8. DEFLECHIER’S S¥NDIC- 


; APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


1 The appeal must be dismissed, if the pleadings and evidence on the record, 
q do not enable the Supreme Court to test the correctness of the decisio 
of the first judge. 


Whether any creditor may appeal from a judgment against the syndics?— 


Quere. 
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4 On the 21st June, 1824, judgment was rendered in favor of Easrsnx Disr: 

. the plaintiff for a rescission of a sale of a plantation and slaves, Aeemge AN. 

< which he had made to the insolvent. DURAN 
On the 13th November, 1830, an appeal was allowed from maaan’. : 

this judgment, on the application of a minor child of the *"”"™™ 

insolvent, setting forth that she was a minor at the rendition 

of the judgment, yet a minor, and mortgage creditor of the 

insolvent. 





ae & 





Ba Be de Beg 


Dennis, for appellant. Moreau for appellee. 


Martin, J. delivered the opinion of the court. 

Celestine Deflechier, one of the minor daughters, and a 
mortgage creditor of the insolvent, is appellant from a 
judgment, by which the plaintiff and appellee, obtained the 
rescission of thesale of a plantation and slaves, by him sold tothe 
insolvent: the syndics not having appealed, and six years 
ee having elapsed. since the rendition of the judgment. Her 
counsel, unable to establish her claim to the reversal of the 
judgment, on the pleadings and evidence before us, has prayed 
that the judge below, be directed to.receive new evidence. 

' The appellee has denied her right of appeal. 

It appears to us, her minority gave her no other privilege, 
but that of being considered as a creditor of fuli age, who had 
appealed within the year, and the counsel of the appellee has 
urged, that in such a case, a separate creditor cannot appeal, 
but the syndics alone may exercise the right of appeal in 


. i, Ea a. eS ee 


behalf of the creditors. Peon 
hat as it may, the present appeal must be dismissed, as ™ust be dismis- 
7 ; ? "sed, if the plead- 


the pleadings and evidence before us, do not enable us to ings & evidence 


ascertain the facts, on which’ the appellant rests her hopes of on, "<reeand do 


a reversal, and nothing authorises us to send for this evidence, corres’ Cut 
cor- 


as the judgment complained of cannot be reversed, if it be rectness of the 
correct, on the pleadings and evidence before the court, at the Saige re 


period it was rendered. 





Whether any 


It is true, if the facts on which the right of appeal is decreed creditor ma 


be contested, as if the appellant’s capacity as heir, to one of romp 


the original parties be denied ; we direct the first judge to syndics ?-Quere. 
39 
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Eusrznw Dist. receive evidence, to establish or disprove her capacity, as was 


January, 1832. 


=. done in the case of Daton vs. Denings. Where no objection ig 


‘QUEST Ala, rr als. made to the capacity of the third party, as an appellant, but he 


 neaniaias 


wishes new evidence to establish that the judgment appealed 
from must be reversed, we are without authority to assist 
him. The correctness of the judgment appealed from, being 
to be tested by facts, pleaded and proved before its rendition. 


It is, therefore, ordered, adjudged and decreed, ‘that the 
appeal be dismissed with costs. 


QUESTI ET ALS. US. GRIFFE. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


A plea admitting the execution of the note sued on, but denying it was 
legally transferred to the plaintiff so as to authorise him to recover, is a 
general defence, not a declinatory or dilatory plea. 


The defendant executed his promissory note in favor of one 
Maillan, who wrote thereon as follows: ‘pray Mr. Griffe, 
to pay to Messrs. Questi and Greaud, or order, the sum of 
three hundred and forty-eight dollars, the amount of his 
obligation. (Signed) J. Maillan.” The present suit was 
brought to recover the amount. 

The defendant in his answer, admitted his signature, but 
denied that the plaintiffs had any right of action against him, 
as the note not being payable to bearer or order, was not 
negotiable, and further, that as he had never accepted the 


"draft on the back of the note, the plaintiffs could not maintain 
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the action. . There was judgment for the plaintiff and the Eastsax Dist. 

defendant appealed. Jamuaryy Aah 
QUESTI ET ALS. 

Watts, for appellant, assigned for error apparent on the face —gnuwn 


of,the record: 

1. On the exception, judgment should not have been final, 
but to answer. 

2. There is a final judgment without an answer, or 
judgment by default. 


Martin, J. delivered the opinion of the court. 


The defendant and appellant assigns as error apparent on 
the face of the record, that a final judgment was given, 
although there is no answer nor judgment by default. 

The question turns, on the character of a part of the 
pleadings, which the appellee calls an answer, and the 
appellants an exception. 

It isin the following words: ‘The defendant for answer 
to the petition, says, that he admits his signature to the note 
annexed thereto, but he denies that the plaintiffs have any 
right of action against him, that the said note not being 
payable to order or bearer, is not negotiable, and the draft 
given on the.reverse of said note to the said plaintifls, gives 
no right of action to them against the defendant, either on 
the note or the draft, nor does the draft transfer the note to 
the plaintiffs, Wherefore he prays to be hence dismissed, with 
costs and for all other relief, as justice, equity and law may 
give, &c.” 

We do not think there is any error on the face of the _ A plea admit- 
record. The defendant professes to answer this petition, he ties —— 
admits he gave the note sued on, but denies that it was legally = —— 
transferred to the plaintiffs, so as to authorise the latter to ag tanger 
recover. Had he established this, there must have been a final soentnetieaan 
judgment, or at least one of non-suit, in his favor. He prays !™ prrtinenie 
the court to take care of his interest in the judgment. fence, not a de- 

‘ : : clinatory or dila- 

His was a peremtory exception, tending to defeat the tory plea. 

action. It was certainly not a declinatory exception, neither 


was it a dilatory exception, one which does not tend to defeat 
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Eastenn Dist. 
January, 1832. 
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" RHODES 
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RHODES, 
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the action, but only to retard its progress. Code of Practice, 
330—2. The court was therefore correct, in considering the 
defence as a peremptory one. : 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with cost. 


RHODES VS. RHODES. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF EAST 
FELICIANA. 


A Court of Probates cannot take jurisdiction of a case in which it is asked, 
that the defendant be decreed to make a conveyance of a tract of land. 


This was an action brought against the administration of 
the estate of John Rhodes, deceased, on a conditional obli- 
gation given by the deceased to the plaintiff, wherein he 
binds himself to make a title to the plaintiff of certain lands 
on the happening of a certain condition ; or in case he does 
not do so, to pay to the plaintiff the sum of two thousand 
dollars. The petition contained a prayer that the defendant 
be decreed to make a title to the land, or pay the sum of two 
thousand dollars, and concluded with a prayer for general 
relief. The defendant excepted to the jurisdiction of the 
court, which being sustained, the plaintiff appealed. 


Downs, for appellant, urged, that the Court of Probates 
ought to have entertained jurisdiction + 

1. Because the bond and the whole transaction is set forth 
in the petition, and there is a prayer for general relief. On 
examining the bond it will be found to be merely an obli- 
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gation to pay two thousand dollars, i in which the obligor has Eastsex Dist. 


reserved to himself the right of discharging, by the transfer 
to the obligee of a certain tract of land. But the tranfer of 
the land was left to the option of the obligor. The payment 
of the two thousand dollars being the only obligation that the 
plaintiff could enforce, he went before the court having exclu- 
sive jurisdiction of such a demand when brought against an 
estate administered by an administrator. 6 Toullier, 840, no. 
804. C. C. art. 2716-7. 6 Martin, N. S. 623. C. P. art. 
924. no. 13, 983, 41-2. 

2. Because the prayer was in the alternative, for the 
transfer of the land, or the two thousand dollars; and the 
court had jurisdiction at least for the demand of the money. 
Oger vs. Daunois, 7 Mar. N. S. 655. 


Andrews, contra. 


1. The appellant relies upon the prayer for general relief. — 


The court cannot give a relief different and contrary to the one 
sought. It cannot authorise a court to entertain jurisdiction 
where none is given by the law. It cannot authorise a court 
to give damages where the defendant has not been put in 
mora. 4 ‘ 

2. The obligation is not a simple one. It is an obligation 
with a penal clause. C. C. art. 2015, 2113-4. 

3. The action was brought to enforce the primary obli- 
gation, or put the defendant in mora, and to enforce the 
penalty. 

«4, Courts must enforce contracts according to the intention 
of the parties. C. C. 1940—2. 

5. If it was a contract in the alternative, the defendant 
would have his choice, and a court of limited jurisdiction 
could not give it him. C. C. 2062-3. 


Martin, J. delivered the opinion of the court. . 

The petitioner prays that the administratrix be decreed to 
transfer to him one undivided half of a certain tract of land, 
described in the petition, within a reasonable time to be fixed 
by the court, and that she be decreed, on her failing to do'so, 
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Eastern Dist. to pay the sum of two thousand dollars, with interest and 


Jennary, 1832. ; 
—— costs, 
= There was a plea to the jurisdiction of the court, and the 


muons, defendant prayed that if the petitioners claim be sustained, jt 


might be restrained to the tecovery of the money. 
The court was of dpinion that the petitioner’s claim was 
not one for money, and sustained the plea to its jurisdiction, 
and the petitioner appealed. 
His counsel has urged, that the Court of Probates erred, 


because the deceased having entered into a bond with a 


penalty to make title, arid the whole transaction being spread 
on the:record, and there being a prayer for general relief, the 


court was competent to give judgment for the money, and he 


relied on 6 Toullier, 804, . Civil Code, 2116—8. 6 Martin, 
NM. S. 623. Code of Practice, 924, no. 13, 983, 41-2— 
because the prayer was in the alternative, i. e. a transfer or 
the payment of the penalty. 7 Martin, NV. S. 655. 

The counsel of the appellee has contended that a prayer 
for general relief does not authorise a relief different from or 


contrary to that asked ; nor does it give jurisdiction in cases in__ 


which the law gives it not. It does not authorise damages 
when the defendant is not in mora; that the obligation is but 
a simple one—Civil Code, 2015—but one with a penal clause. 
Ib. 2113-4. : 

ACourtofPro- It appears to us the Court of Probates did not err. An 
eke inslodioton action derives its character from the prayer. Here a decree, 
A oe Bor: that a tract of land be conveyed .is asked. The court is 
that the defen- prayed to fix a particular day on or within which the con- 
~ ope gen veyance must be executed. This the court cannot do in any 
veyanee of case. In the present, it is asked that a person who cannot 

et of land. : : 
convey should do so. After all this, comes a prayer that if 
this person, who cannot convey, do not execute a conveyance. 
which the court cannot decree, within a period which it 
cannot fix, then this person is to be condemned for refusing to 


comply with an illegal dun to pay a sum of money. 


It is, therefore, ordered, adjudged and decreed, that the 
_judgment of the Court of Probates be affirmed, with costs 
in both courts. 





Best 


el 
"4 














it 


- @& 


r 





ae US Ue 


ens. -_- = -*- 





OF THE STATE OF LOUISIANA. 


WENT vs. MORGAN. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The courts of the state have an undoubted right of inquiring into and pro- 
nouncing upon the constitutionality of the acts of the legislature; but 
the power is a delicate one, and will never be used except in cases where 
the administration of justice demands it. 


The ministerial officer will be protected by a writ issuing from a.court of 
competent jurisdiction, although the issuing of the writ be erroneous, 


This cause was submitted upon a statement of facts drawn 
up by the parties, and fully set forth in the opinion of the 
court, delivered by Martin, J. ) 


This is an action of false imprisonment. 

The defendant, sheriff of the parish of Orleans, justified 
under a process from the court in which he wassued. There 
was judgment in his favor, and he appealed. 

The statement of facts show that the plaintiff is a member 
of the Mississippi Fire Company, incorporated March, 1830. 
The company have fully complied with the terms of the act 
of incorporation, and its members, particularly the plaintiff, 
have faithfully performed the duties of firemen. The 
foreman of the company delivered to the sheriff of the parish 
of New-Orleans, in the month of October, 1830, a certified 
list of the members of the corporation, countersigned by the 
secretary of the same. The company have purchased a fire 
engine by the contribution of its members, at the cost of one 
thousand seven hundred dollars. The members have zealously 
and efficiently turned out and acted at every alarm of fire, in 
the city of New-Orleans since their incorporation. The sheriff 
was requested to strike the name of the pla’ atiff from a jury 
list by him prepared, on the ground that the plaintiff was 
exempted from jury service as_a fireman, but refused, The 
plaintiff's name having been drawn for the jury, at the June 
term.of this court, he was summoned to appear as a juror. He 
did so, and pleaded his exemption by reason of the facts 
above stated, but the court considered the excuse insufficient 
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Easrexx Dis. and directed him to serve ; that the plaintiff having failed te 
sak dial appear on a succeeding day, he was attached by order of the 
went —_ court, and put into the defendant’s custody. 


denea. The defendant admitted the list of the firemen was delivered 
to him by the foreman, and declared that on placing the 
names of the firemen into the jury box, they were distinctly 
marked as “Firemen,” and they were not summoned on 
juries till after the promulgation of the act of 1831, by which 


‘the courts held that the exemption was repealed. 


The parties agreed to submit this case to us on its merits 


upon the above statement of facts, for the purpose of obtain- 
ing a decision on the rights of exemption of the firemen from 
serving on juries. 

There was judgment for the defendant, and the plaintiff 
appealed. 

This suit is avowedly brought to test the constitutionality of 
an act by which the firemen were deprived from the exemp- 
tion from serving on juries, which was granted to them by 
their act of incorporation. The district judge inquired into 


The courts of the constitutional question. 
the state have an 


undoubted right The courts of this state have the undoubted right of | 


. me ame inquiring into and pronouncing on the constitutionality of the 
ing upontheeon- acts of the legislature, and from their duty in this respect, it 


stitutionality of . . iS ‘ ° 
the acts of the i hoped none will ever shrink. But the power is a delicate 


legislature, but one, and will never be used, except in cases in which the~ 


the power is a es: : ; Z 7 
delicate one and administration of justice demands it, and the present does not 


will never be R 
used except in appear to us one of these ; because were we to think the law 


cases when (the was unconstitutional, still we should think the justification 
of justice de- ynder the court a good one. 
mands it. 


a defaulting juror, under a process from the District Court. 


It is contended the District Court erred in deciding the _ 


_ The ministe- plaintiff was bound to serve as a juror, because the laW under 
“es scooval te which the court held him bound to jury service, is an uncon- 
a writ issuing stitutional one. The court acted within its legitimate juris- 
competent juris- diction, and its error in judgment, if any there was, could not 
Pg ar tg” dispense its ministerial offices to obey its wish. The merits 
— Eng be e~ of the case, divested of every technicality, rest on the legiti- 


The defendant justifies the imprisonment of the plaintiff, as_ 
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macy of the defendant’s act. The only question of law that E«stsew Dist 


may arise thereon, is, does the process of a court of competent 
jurisdiction protect the officer, to whom it is directed and who 
executes it, from damages, even in cases where the court 
erred in making the order, or rendering the judgment for the 
execution of which the process issues 4 

The question cannot be solved otherwise than by the affir- 
mative. 

Without, therefore, expressing any opinion as to the 
grounds on which our learned brother below has based his 
judgment, it is ordered, adjudged and decreed, that it be 
affirmed with costs. 


 M‘DONOUGH 08. ZACHARIE. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
DISTRICT PRESIDING. 
The third possessor may plead that the act of mortgage does not authorise 
the executory process. 


The order for a writ of seizure and sale, is the judgment in the via executiva 
If in the act of sale it is stipulated, that the vendor shall perform certain acts, 
and that on his failure, the vendee may withhold or suspend the payment 


of the price, no order of seizure can be obtained, until the stipulation be 
complied with. 


A confession of judgment on a condition, has no effect until the condition 
be performed. 


A third possessor may appeal from an order of seizure and sale, and is not 
driven to his remedy by injunction. 


Proof of partial payments are no evidence that the vendor has performed 
all the acts he was bound to perform, before he could demand the price. 


Seghers, for appellant. McCaleb, for appellee. 
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CASES IN THE SUPREME COURT 


The facts in this case are fully stated in the opinion of the 
court, delivered by Porter, J. 
The petitioner on the 23d of January, 1818, sold to one 


John T. Pemberton, a plantation situated in the parish of. 


Iberville, containing two thousand seven hundred and ninety- 
six arpents of land together with thirty slaves, for the sum of 
one hundred and twenty-five thousand dollars, twelve thousand 
dollars of whiéh were paid in hand, and the balance of the 
price, viz: one hundred and thirteen thousand dollars, was 
covenanted to be paid in ten equal and annual instalments. 

The deed evidencing this contract was passed before a 
notary public, and in it a clause was inserted, by which the 
property sold was declared to be specially mortgaged until final 
payment of the purchase money. 

On the 27th day of March, 1821, Pemberton sold by public 
act the property he had purchased of the petitioner, together 
with twenty-four slaves more, which he had put on the plan- 
tation, to one Joseph Erwin. By this contract it was stipulated 
that Erwin should pay to the original vendor, McDonough, 
the balance due to him by Pemberton, under the same clauses, 
stipulations and agreements, contained in the act between the 
parties last mentioned, of date the 23d January, 1818. 

The first of October, 1821, Erwin by authentic act sold to 
widow Zacharie, the same property, with the exception of one 
slave, which he had acquired of Pemberton. In the deed of 
sale it is stated, that the sum of seventy-nine thousand one 
hundred dollars, are yet due and owing to McDonough, the 
original vendor of Pemberton. This sum, the vendee Zacharie 
promised to pay, and McDonough appeared as a party to the 
act, and agreed, that she should be substituted in the place 


and stead of Erwin, for all that related to the seven instal- 


° ° ° \ 
ments which remained due, and that Erwin was released from 


all responsibility he had incurred to McDonough, by the ~ 


contract with Pemberton. This instrument also contains a 
clause, by which the land and the fifty-four slaves were to 
remain specially mortgaged and hypothecated to secure the 


payment of the money due to the petitioner. 
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Madame Zacharie died, and on the 14th of September, ©4stsax Dist- 


1830, a sale of her property took place, by order of the Court 
of Probates, of the Parish of Iberville. Among this property 
was the plantation in question, together with sixty-five slaves. 
The conditions of the sale were, twenty thousand dollars in 
cash,and the balance in six equal and annual instalments, with 
interest at six per cent., and with the express conditions, that 
the purchaser should fulfil and execute all and each of the 
stipulations and conditions contained in the three acts of sale 
already recited. At thissale, Theodore Zacharie, became 
the purchaser, for the price of one hundred thousand dollars, 
onthe terms and conditions announced by the judge of probates, 

On the 30th June, 1831, the petitioner obtained from the 
judge of the fourth district an order, that the plantation and 
the fifty-four slaves, mentioned in the act between Erwin and 
Zacharie, be seized and sold to satisfy the sum of seventy- 
three thousand two hundred and thirty-two dollars and nine 
cents, which the petitioner swore, remained due and owing to 
him, on the sale originally made to Pemberton. 

The petition on which this order was obtained, sets out at 
length the various acts and conveyances, already noticed. 
Pemberton is treated as the debtor, and it is averred that 
payment had been demanded of him, thirty days before the 
petition was presented. Notice is also averred to have been 
given to the heirs of widow Zacharie, and especially to 
Theodore Zacharie, then in possession of the mortgaged 
property, ten days previous to the day on which the order was 
asked for, from tlie judge. 

It is unnecessary to state any of the proceedings which 
followed the order, given by the judge, except that on the 
17th of July, 1831, the third possessor, Theodore Zacharie, 
demanded an appeal from the order of seizure and sale. It 
was granted by the judge of the eighth district, on the condi- 
tion of the appellant giving bond with security, in the sum of 
forty-thousand dollars. 

A number of points were made, and very fully discussed 
on the argument. The first and not the least important, is, 
whether an appeal lies to the Supreme Court, by the third 
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possessor in a case of this description. The petitioner insists 
the appellant has mistaken his remedy, and that if he were 
aggrieved, he should have applied for, and obtained an injune- 
tion from the court of the first instance. 

The weight due to this objection, depends as well on the 
right of a third possessor to object to the proceedings against 
the principal debtor, as on the facts particular to this case, and 
we shall make them the subject of examination, before we go 
into the inquiry as to the right of appeal. 

In the petition of appeal it is stated, that the appellant is in 
no way bound for the debt due to McDonough, but that he is 
possessor of the property ordered to be sold. The law permits 
the third possessor to oppose the sale, if the mortgage has not 
been registered, or if he has any other plea. Under this 
expression other plea, we are of opinion, the third possessor may 
show, the act of mortgage was not such as authorised the 
executory process, because it is only these instruments which 
importa confession of judgment, that can justify the creditor 
to seize by this summary proceeding, property which is in the 
hands of a third possessor. The law confers on a party so 
situated, the right of obtaining a release of the thing seized, 
by paying the debt. The proceedings therefore, should show 
the existence of a debt, and that it is payable. 

There is some danger of falling into error in these matters, 


‘from confounding the judgment rendered in the via ordinaria 


against the principal debtor, with that rendered in the via 
executiva, where the judge directs the mortgaged property to be 
sold. The right of the third possessor to oppose the former, 
is perhaps limited to nullities in the judgment, or to an obliga- 
tion that it was obtained through fraud or collusion. But this 
judgment goes no further than to liquidate, and establish the 
debt, and since the late enactments in the Code of Practice, 
and in the amendments of our Civil Code, even this step is 
not necessary in many cases to enable the creditor to - 
exercise the hypothecary action. In the latter the judicial 
power is not required to settle the amount due, nor to give to 
the instrument produced, the ‘authority of a judgment con- 
fessed. The first is shown by the oath of the petitioner ; the 
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second by the act of mortgage, and the order of the judge 
directing a writ of seizure and sale to issue, is the judgment 
in the via executiva. This subject was fully examined, in the 
case of Dras vs. Tilghman. The judgment directing property 
by a particular designation to be sold, which property is in the 
hands of a third possessor, immediately affects the interests 
of this possessor, and so the law considers it, for it requires 
notice to be given to him previous to the issuing of the execu- 
tion. .He has in all cases, therefore, an interest in seeing that 
judgment is properly rendered, in many instances the interest 
is as great as that of the principal debtor. In some it is 
greater, for if the latter should be insolvent, and the third 
possessor has purchased bona fide, he is alone interested in 
disputing the demand. It follows therefore, clearly, that as 
the proceedings materially affect him, and as the law has 
said, the property in his hands cannot be seized except on a 
judgment legally rendered in the via executiva, that it is open 
to him to show in all cases, either, that.no order of seizure has 
been given, or that the act alleged to import a confession of 
judgment by the debtor, did not authorise such an order. 12 
Martin, 691. 

Whether this case presents such a ground of defence, or 
whether, if it does, advantage can be taken of it by appeal, 
are the remaining questions to be examined. The first 
depends on the instrument on which the order of seizure and 
sale was rendered. It is by public act ; it contains a mortgage, 
and the petitioner has sworn that a large portion of the debt 
this mortgage was given to secure, remains due and unpaid. 
In all these important and material requisites, it therefore, 
satisfies the law. But the appellant contends that by a clause 
in this act it is expressly covenanted on the part of the 
mortgagee, that certain things shall be done by him before 
the money can be demanded of the mortgagor. In support 
of this position he has called our attention to a clause of 
which the following is a translation. “By a certificate of 
the register, dated this day, there are several general and spe- 
cial mortgages recorded against the seller, which affect the 
property now sold. But the parties, after the examination 
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yd Dist. and reading of said certificate have signed it ne varietur with 
1832. 
amir, 1892 the said notary and witnesses, in order that it may remain 


a. annexed to the present act, and it is expressly agreed between ~ 


zacuaniz. them, that the seller is bound to disengage (degager) and free 
the property at present sold from all these mortgages, and to 
give proofot his having done so to the buyer, before the pay- 
ment which the latter is to make on the price of the present 
sale,on the last of March in the year 1824, on failure of which 
the said purchaser is well and duly authorised to suspend and 
refuse all the payments which he is bound to make on the price of 
the present sale, from the year 1824, inclusive.” 
Pe sty sara = eid From this stipulation it is seen, that the vendor could not 
lated that the demand any of the payments from the year 1824, inclusive, 
vendor shall per- i ‘ as ° 
form certainaets Until he furnished satisfactory evidence of the mortgages 
Bae eeu. which affected his property being discharged. He has not 


nna — done so; and the inquiry is whether he could legally seize 
payment of the and sell property for the non-payment of a sum of money, 
price, no order which by the terms of the contract that created the debt, 


obtained | until was not due and payable until this evidence was furnished. 

e stipulation : ‘ 

be complied The mere statement of the question suggests an answer in 

—_ the negative. The act to be performed on the part of the 
obligee was precedent to the right of recovery. The condition 
was at once suspensive and protestative ; suspensive, because 
the obligation did not take effect until the event happened ; 
and protestative, because the execution of the agreement 
depended on an event in the power of one of the parties to 

_ the contract. La. Code, 2016, 2019. 

The case, therefore, being one in which the judge should 
not have granted the order to sell the mortgaged property in 
the hands of a third possessor, without satisfactory evidence 
that the creditor had done these acts upon the performance of 
which he was alone entitled to ask for it, the next inquiry is, 
can this error be corrected by an appeal ? 

The petitioner insists it cannot, and relies on the 567th 
article of the Code of Practice, which declares, among other 
things, that the party against whom judgment has been ren- 
dered cannot appeal, if such judgment has been confessed by 
him. 
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This position cannot be considered in a point of view more pe 08 Dist. 
favorable for the petitioner, than by supposing the case before <= = 
the court to be one, where suit had been brought in the ordi- — 
nary way, and to the petition filed, the defendant had  zacuante. 
appeared and confessed judgment. If in such case that con- 
fession was conditional, it would not authorise an absolute 
judgment, and if such judgment were rendered, the defen- 
dant might legally appeal from it. Because in the case put, 
the confession being made upon a condition to be performed .¢ i Ps scann 
by the plaintiff, until performance is shown, there is nothing a condition has 
for the court to act on. The case supposed in the law where the pase 
the appeal is denied, does not exist. A confession on a con- Performed. 
dition, is the same as no confession, if the performance of that 
condition does not take place: The suspensive condition 
prevents the obligation from taking effect until the event 
happens ; and so also it prevents the confession of judgment 
from taking effect, if the condition be not performed. 

The case before the court is precisely that just supposed. 

The principal debtor might have appealed, and our law has 
provided that not only the parties to a cause in which judg- 
ment has been rendered against them may appeal, but so also 
may third parties when they allege they are aggrieved. The 
appellant, in this instance, has brought himself completely 
within the letter and spirit of this provision. Code of Practice, 
No. 571. 

It is contended the appellant’s remedy was by injunction. A third pos- 
And in support of this position we have been referred to the sail Fone, Be < 
Code of Practice, which treats of the hypothecary action, and dcr of seizure 
the executory process. In neither of these titles in that work, driven to his re- 
nor in that part of the Louisiana Code which treats of the a by noe 
action of mortgage, do we perceive that the opposition of the 
third possessor is limited to this mode of relief. The language 
used is, that he may oppose the creditor’s claim to sell the 
property. An expression so general leaves the party open to 
the use of all means by which an opposition can be brought 
before the court ; and an appeal is one of them when a third 


person is aggrieved by a judgment. 
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Eastreny Dist. {¢ was further urged, that payments had been made since 
January, 1832-1804 and that it must be presumed they were made upon evi- 


een med 
rack & watTox dence presented to the debtor of the mortgages being dis. 


oa. charged. The fact is too equivocal to authorise so strong a 


Five of =. conclusion. The debtor might well agree to pay part of his 
ayment are ‘ ° . . : . 
no evidenee that debt without exacting proof of the liens being raised, particu. 


peso — larly when so large a portion remained due. Nor do we 


the acts he was think the circumstance of his failure to make the first pay-. 


bound to : . 
form, before he ments regularly, deprived him of the benefit of the suspen- 


ro Mama: sive condition attached to all those which fell due subsequent 
to the year 1824. The contract expresses no such penalty, 
and the law does not imply it: 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled ‘and reversed; 
that writ of seizure and sale be set aside, and that the appel- 
lee pay costs in both courts. This decree, however, being 
made without prejudice to the right of the petitioner to pur- 
sue the recovery of the debt set out in the petition according 
to law. 


PECK & WALTON vs. GALE. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A record from a court in this state does not require the certificate of the 
judge to give it authenticity. 


A certificate of the clerk that the transcript contains the proceedings on file 
and of record, will be presumed to contain the whole proceedings, and 


* may be read in evidence. 
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| Protests of captains of vessels are not good evidence unless in the event of Easrenw Dist. 
* the death of the persons making them; nor can they be received to prove Jamuarys 1892. 
an authority in the master to sell. the ship in case of risk of her loss or PROK & WALTON 
destruction. | aa 
A certificate of a sale made by a parish judge in his character of auctioneer, 
is good evidence. 
A joint owner who neglects or refuses to answer a letter, by which his 
co-owner announces to him, he had purchased a stranded vessel formerly 
belonging to them, on joint account, cannot afterwards claim a portion of 
the Vessel. a. 


| The plaintiffs were two-thirds owners of the schooner Non 
Plus, and the intervening party owner of the other third: On 
a voyage to Attakapas the schooner was stranded, and a regu- 
: lar protest m y the master. She was sold for the benefit of 
whom it might concern, and purchased by the defendant. — 
She was afterwards lost on a voyage from Charleston to 
Matanzas, the defendant having previously effected insurance 
on her in the sum of two thousand five hundred dollars. This 
suit was brought to recover two-thirds of the amount insured, 
which was enjoined by the plaintiffs in the hands of Gale, the’ 
agent for the intervening party. 
The plaintiffs set up title to the money on two grounds. 
1. Under the contract, by which they were to be two-thirds 
interested. in the purchase of the vessel. 2. That the inter- 
vening party in making the purchase, is presumed to have 
purchased for the other part owners. The only evidence 
which related to a contract, was the letter of the intervening 
party to the plaintiffs, which advised the latter that he, the 
defendant, had purchased the vessel, and had offered one 
thousand dollars to get her afloat, and wishing to know if the 
plaintiffs would still be owners as before, and to send an answer by — 
the frst mail. 'To this proposition there was no evidence that 
any assent by letter or otherwise was given. There was 
judgment for the intervening party, and the plaintiffs 


appealed. 
Morse, for appellees, 
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mck & wares 2. The appellants neglected to signify their intention of : 4 
continuing owners of their proportion of the vessel, or to pay _| | 


v8. 
GALE. 
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1. The sale was legally made, and the intervening pany : 


became the purchaser and paid the price. 


the price. 


8. If the vessel was sold without authority, as contended a“ 


for by appellants, they must fail in their action, which is pre- 
dicated on the sale itself, and goes for their proportion of the 
amount insured on her subsequent to the sale. 


Strawbridge, for appellant. 


Mathews, J. delivered the opinion of the court. 


This suit was instituted, for the purpose of causing the 
defendant, Gale, to be enjoined from paying over to Dough a 
certain sum of money which they alleged to be in the hands 
of the former, and the greater part of which the plaintiffs 
claim as belonging to them. They allege in their petition 
that they were the owners of two-thirds of a certain schooner 
called the Non Plus (valued at three thousand dollars) jointly 

vith Dough, owner of the remaining third, &c.; that said 
schooner was, by stress of weather, stranded within the 
limits of the parish of St. Mary, and in consequence of her 
perilous situation, was sold at auction, and that Dough 
became the purchaser for them and himself in the proportions 
of their original interests on said vessel ; that she was after- 
wards got off the beach on which she had been stranded; 
was insured and navigated on account of the purchaser, who 
fraudulently claimed her as his sole property, under the bill 
of sale made to him in consequence of his purchase ; that the 
vessel was lost, and the money in the possession of the defen- 
dant, Gale, was obtained on the insurance, &c. He answered, 
disclaiming any right to these funds in himself, except so far 
as relates to liens on a portion of them on account of expen- 
ditures in recovering the money, &c. 

Dough appeared by his counsel, and pleaded to the juris- 
diction of the court, alleging himself to be a resident of the 


. parish of St. Mary. This exception was overruled, and he 
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afterwards intervened in the suit,:and claims the funds E4st=xx _ 
enjoined as his sole property, &c. His claim was recognised ener 
as valid by the court below, and the injunction dissolved. The *®°* — 
plaintiffs appealed. GALE, 
The evidence of the case ‘offered and admitted in the 
District Court was the following : On the part of the plaintiffs, . 
the deposition of the witness Lyon, was taken by consent of 
parties. The bill of sale of two-thirds of the vessel in dispute 
made by Dough (as agent for Gregory) the plaintiffs, ‘record 
of a suit, Basset vs. Dough, prosecuted in the parish of St. ‘ 
Mary, a letter of Dough to the plaintiff, dated on the 29th of 
December, 1829, and a bill of exchange and protest thereon, 
drawn on the plaintiffs. On the part of the intervening party, 
the protest of the master of the schooner relative to its strand- 
ing and perilous situation, the proces verbal of the sale of 
said schooner, and the intervention or interpleading of the 
plaintiffs,. in the case of Bassett vs. Dough. 
The first question which is presented by this statement of 
the case, relates to the legality of the proceedings against the 
intervening party, i.e. whether the exception which he pleaded 
to the jurisdiction of the court should have been maintained ? 
He was not made a defendant, and the allegations against. 
him in the petition seem to have been stated merely as 
inducement to show the right of the plaintiffs to the funds in 
the possession of Gale, which represented the thing for which 
they had been acquired. Had this defendant been in posses- 
sion of the vessel, the plaintiffs would certainly have a legal 
privilege to pursue their claim and establish their right to it 
against him; and if any third person pretended to be pro- . 
prietor, he would be compelled to support his petition in the 
court possessing cognizance of the original cause, or leave 
them to be settled in an action in which he would necessarily 
be plaintiff. In the present case, Dough thought proper to 
pursue the former course, and he is now legally in contest A record from 
with the plaintiffs. We must, therefore, proceed to the exam- gag = 
ination of the case on the pleadings and evidence. _ Two bills ie = 
of exception appear on the record, which it is proper to dis- judge to give it 
pose of before an examination of the effects resulting from “°° 
the admissions and evidence of the parties. The first was 
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Eusteax Dist. taken by the intervenor toa record of a suit prosecuted ‘by 
Jemarys 185- Bacsett (the master of the schooner at the time when the 
mao & <n “"°* stranding took place) against Dough in the District Court of 
caus. the Fifth Judicial District, &c. on two grounds: First, That 
it was not authenticated by the signature of the judge; and 
| secondly, That the clerk did not certify that it was a copy of 
the whole proceedings in the case. - As to the first of these 
objections, it suffices to say, that we know of no law which 

requires. a record to be authenticated by the signature of the — 
judge, before whom judicial proceedings take place in order to 
make it admissible as evidence in any other court of the state, 
The clerk is the keeper of such records, and being known in 
ad cattificateof that capacity, faith is to be given to his certificate and attes- 


the _ transcript tation. In the present instance, he certifies the record offered 
contains the pro- , i 





ceedings on fe in evidence to be a correct transcript of the original proceed- 
and of record ings in the case on file and of record in his office. According 


will be presum- . 
ed to contain — to this certificate, we conclude that the copy thus certified, 


seg ate may te contains all the proceedings which took place in that cause, 
readinevidence. down to the time of making the transcript, and consequently 
that it was properly admitted in evidence. 

The second bill of exception is, to the admissibility of 
documents, offered in evidence by the intervening party, viz: 
the protest of the master, mate and one of the crew of the 
schooner, made after the accident occurred to the vessel, 
and the certificate of the parish judge and auctioneer, of the 
proces verbal of the sale made by him of said vessel. The 
first of these documents, was opposed on the ground that the 
statements therein made, were ex-parte and consequently not 

Protests of , legal evidence against the plaintiffs. The second was objected 
captains of ves- to on the ground, that the certificate is not legal proof of the 
sels are not good facts therein contained. 


evidence, anless 


the event - 
th ~~ In relation to protests made by masters of vessels, itis | 


persons coating believed that they are not good evidence, unless in the event 
they bereceived Of the death of the person making them. See Condy, 
Eo rg au» Marshall, p. 715. This is clearly the rule in suits against ” 
master to sell insurers. Its application to disputes between joint owners of a 
te ship im see. vessel, as in the present case, is denied by the counsel for the 
or destruction. intervenor, on the ground that a master being agent for the 


owners, they must be bound by his acts and declarations as 


4 


| 
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such. A master is, however, not an agent to sella ship by virtue Bast=xw Drsr. 
of his office, the law permits him only in cases of imminent 22%? 1893. 
risk of loss or destruction, to assume the right of selling, ***® wastes 
and when the power to sell'is thus assumed, and afterwards = eats. 
disputed, it might be made a question, whether he could be 
received in any manner to establish the facts, on which alone 
his authority depended, as no person can be permitted to create 
his own authority to act for another. Be this as it may, we 
are clearly of opinion, that the protest offered in the present 
case, ought not to have been received. The question as to 
the admissibility of the certificate of the parish judge and sabe neat 
auctioneer, acting in his double capacity,.is more doubtful. pariah judge in 
The proces verbal of sale, assumed the character, in some ane 4 
degree, of an authentic act, by being recorded in the office of 8°¢devidenee. 
the judge in his capacity as notary, and subscribed by the 
master of the vessel and two witnesses in his presence. In 
truth it lacked nothing except the acceptance and signature of 
Dough the purchaser, to make it essentially such. If we 
add to these considerations, the circumstance that auctioneers 
ate required by the 12th sec. of the act of 1805, to give a certified 
statement of sales by them made to purchasers, little doubt 
remains of the propriety of admitting the proceeding certified 
in the present instance, as prima facie evidence, at least of the 
sale, but not of the genuineness of the authority, under which 
it was made. The admission or rejection, however, of this 
evidence, would produce no material change in the situation 
of the cause, considered in relation to the pleadings and 
other evidence. 
In consequence of the rejection of testimony taken by 
interrogatories, (as not being legally certified by the com- 
missioner) and the rejection of the protest, the case is left 
extremely bare of evidence, arid must be decided principally ' 
on the admissions in the pleadings. The allegations in the 
petition, show that the claim of the plaintiffs is based princi- 
pally on the right which accrued to them, under the purchase 
made by Dough, after the schooner met with the accident, 
which rendered it necessary to sell her. They state themselves 
to have been joint owners to the amount of two-thirds of the 
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Easrsuw ng vessel with him, previous to that sale, and allege that it was 
ew te duty to have bought the property in, on joint account and _— 
— = watTox that he really did so, but afterwards acted trandiloaje 





on. towards them, by assuming to himself the ownership under. 
A joint owner the sale. The perilous situation of the vessel is admitted, and. 
who neglects or this being granted, if the sale was conducted in good faith, | 


refuses to answer 
aletter,by which it certainly transfers title to the purchaser. But from the 
his co-owner an- 


nounces to him, totaldeficiency of testimony on the subject, the court below was, 


he had purchas- 
he had parebss, and this court is deprived of all means of testing the faith on 


vessel formerly which the sale took place. Leaving them out of consideration, 


none joint the honesty of the transaction by which the intervenor 


account, cannot assumes to be sole proprietor of the schooner ; the counsel for . 


afterwards claim 


ea of the the appellants insists, that his act in parchniding; could not. 
vessel. 


legally change the property, because being originally a joint 
owner with them, he could do no act prejudicial to their 
interest, and being the real agent and administrator of the 
vessel, he could not legally buy. It is true that the stranding 


took place on the shores of the parish in which he resided, . 


but the charge and agency of the master, to whom the 
schooner had been intrusted, for the purposes of navigation, did 
not cease by that accident, he was bound to watch over her 
in the perilous situation in which she was placed, and to act 
honestly according to the best of his ability and judgment for 
all who might be interested in the property ; and under the 
existing circumstances of the case, we are of opinion that 
Dough might lawfully have purchased, so as to invest himself 
as sole proprietor. 


According to this view of the cause, the right of the 


plaintiffs depends mainly on their acceptance of the offer 
made to them in a letter of the 29th December, 1829, (about 
twenty days after the sale of the schooner,) written to them 
in New-York by the purchaser. In this letter he proposed to 
them to become owners with him in the same proportions in 
which they originally held the property, on condition that 
they should bear their portion of the expense required to get 
the vessel afloat. To this letter it is not pretended that any 


direct answer was ever given ; but the record of a suit com- 


menced by Bassett against Dough is introduced to show that 


RE Sa a oe 














a 
x 
is 
a 
A 








OF THE STATE OF LOUISIANA. 327 






££ the former had been instructed by Peck, Walton & Carley Essrsax Disr. 
“a to accept the offer made’ to them by Dough (after his pur- aa. 
q chase) of two-thirds of the schooner then and now in dispute. 7#°™®& waxrox 
In that suit the plaintiff claimed one-half of the vessel, as azz. 
being interested to that amount in the purchase made by the 
defendant, and the latter required the production of a letter 
said to have been written to the former, by Peck, Walton & 
Carley, in which he was authorised to accept the offer made 
by Dough in his letter of the 29th December, 1829. The 
affidavit made in order to procure this paper, contains a decla- 
ration of the belief of the affiant that it really existed, and 
that it was in the possession of Splane, the plaintiff’s attorney, 
and that under the authority of it said plaintiff had demanded 
two-thirds of the schooner from the defendant. This docu- 
ment was not exhibited. The plaintiff having made affida- 
vit that it was not in his possession, an order of court was 
made on his attorney to produce it, who in obedience to the 
rule, made oath that he had seen the letter alluded to in the 
affidavit of the plaintiff, and that the same was once in his 
possession, but was unable to find it when it was called for, 
though he had made diligent search ; that he recollected the 
contents of it substantially, and was willing to state the same 
on oath. The affidavit of the plaintiff in that suit is peculiarly 
worded. He swears that, as far as his recollection extends, 
he had not in his possession any letter similar to the one spe- 
cified in the defendant’s affidavit ; but that at the commence- 4 
ment of his suit he handed over to his counsel, A: R. Splane, 
Esq. a letter from Peck, Walton & Carley, which he was 
willing should be produced, &c. 
Notwithstanding the suspicion of incorrectness, which 
might be inferred from the wording of Bassett’s affidavit, still 
the two affidavits of him and Splane, taken together, do ‘not 
amount to legal proof of the existence of a letter, such as was 
specified in the affidavit of the defendant. And if none 
such did exist, then there is no evidence that the plaintiffs in 
the present action ever did accept the offer made to them by 
Dough, and consequently the latter under his: purchase at 
the public sale of the schooner, became sole owner, and was’ 
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Fustemx Dist: such. at the time the insurance was effected, from which the EY 


Jemuarys 1852, money now in dispute jarose—whether their proportion of .the 


1ORPELL §=—-_ gum._ was ever paid to the appellants, and whether if it was. 





wane. the sale could be annulled, are questions which the pleadings 2 


in this suit do not require.us toexamine. - nd 


; aca sat 3 
It is, therefore, ordered; adjudged and decreed, that the — 


judgment of the District Court be affirmed, with costs. 


LOBDELL v8. PARKER. — 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If there be an agreement for the construction of a sugar mill, the period of 

' prescription of the redhibitory action does not run from its date. 

If an insufficient mill be constructed, damages will be decreed, though the 
party be not put in mora—neither can he avail himself of his want of 


skill. oe 
The article 2509 of the code, does not apply to a workman who undertakes 


the construction of a mill. 


This was a redhibitory action to rescind a contract of sale 
of the machinery for a sugar mill, on account of defects which 


were alleged-to have rendered it, unfit for the purposes. | 


intended. 


The defendant pleaded, first, prescription ; and secondly, : 


that the mill was constructed to the. best of his skill, and in 
the same manner that he did similar work for other customers, 
As to the first ground of defence, the evidence showed, that 
in February, 1829; an agreement was made by the plaintiff’s 


agent with the defendant, that the latter should make and 


deliver to the plaintiff on or before the first of July following, 
a first rate sugar mill, which it appeared was not delivered 
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until the twenty-second of that month, and this suit was insti- Easrze Dust. 
tuted in April, 1880. As to the second ground of defence, pce sda 
the evidence fully established that although the defendant ‘s>™™ 
had bestowed his best skill upon the mill, it was wholly unfit = ranuzn. 
for the purposes for which it was intended. The court a quo 

was of opinion, and so decreed, that the seller being in good 

faith, no more could be recovered than the price. From this 

judgment, the plaintiff appealed. 





Watts, for appellant. 

1. An undertaker whose work is of bad construction, and 
unfit for use, is liable for the costs of materials, and construe- 
tion of the work, and all the damages occasioned by such 
defective construction. 

2. The defendant having furnished a sugar mill wholly 
defective, and unfit for use, is responsible for its costs, the 
expense of transportation, setting it up, &c. 


Preston for appellee. 


Martin, J. delivered the opinion of the court. 

The rescission of the sale of a sugar mill, and damages on 
account of its total insufficiency, for the object for which it 
was intended, are asked; the pleas are prescription, the 
general issue, that the mill was constructed in the best manner 
the defendant could, and is equal to any he ever nade for any 
of his customers. 

The plaintiff had judgment and appealed, and has prayed 
that the judgment may be amended by adjudging him larger 
damages. 

On the plea of prescription, the appellee’s counsel has If there be an 
urged, that redhibitory actions must be brought within ane dee sone 
year from the date of the sale, Civil Code, 2512,.and that pant | 
this period must be reckoned in the present case, from the:day preseription of 
of the contract, because then the appellant or his agent, action deus anh 
approved of a set of rollers in the foundry, which pleased ™™ "mide. 
him more thun any other. Hence itis contended, that these 
rollers were then selected. It is shown the appellee afterwards 
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refused tu sell them to another person. The appellant gave his 
note for the price, and in the opinion of the appellee’s counsel - 
the sale was then completed, this was on the 29th of February, 
1829, and the suit wasbrought after the expiration of a year 
from that day. 

Weare of opinion, the first judge did not err in overruling 
the plea of prescription. On the 29th of February, 1829, 
the parties agreed the appellee should construct a mill for the 
appellant and deliver it on a future day. The answer sets 
forth that “ the defendant constructed a sugar mill and juice 
pan for the plaintiff and delivered the same on the 22d of: 
July, 1829.” Hence it is clear, that as the appellee agreed on 
the 29th of February, 1829, to construct a mill, and construc- 
ted one for the plaintiff, there was none constructed on that 
day, the property of which may be said to have passed to the 
appellant on that day. Till the 22d of July following, when 
the mill was delivered, the appellee might have discharged — 
his obligation by delivering any other mill to the appellant, 
to whom the property of the mill delivered, did not. pass till 
it was presented to him as the mill agreed on. Till then 
there was no determinate mill in the nee foundry, 
which the appellant might claim. 

On the plea of the general issue, it appears to us, the ~ 
evidence clearly establishes the absolute insufficiency of the 
mill. But the appellee’s counsel has contended, there was not 
sufficient legal evidence of the contract being for a first rate 
mill, as alleged in the petition, that this circumstance being 
denied is not proved, although sworn to by one witness, 
because there is no corroborating circumstance. The answer 


. admits a mill was constructed for and delivered tothe appellant, 


this entitles him to an action of rescission, if the mill be really 
unfit for use,even if the contract be not specially for a first 
rate mill. 

It is further urged, that the appellant ought not to recover, 
as he did not return the mill immediately on the discovering . 
of its insufficiency. The evidence shows that this insuffi- 
ciency was not discovered till after several attempts to mend or 


. Fepair several parts of it which appeared at first susceptible of 
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being rendered available, and that as soon as the impossibility East="s Dist: 


. : ; January, 1832. 
of using the mill was ascertained, notice was given to the 
LOBDELL 


appellee. po 

It is further stated, the appellee was not put in mora and = Panxzn. 
therefore, the action was prematurely brought, and the articles 1 = oe 
1905 and 1929 of the Civil Code, and the case of Ervin vs. construeted, da- 
Fenwick, 6 Martin, N. S. 229 act relied on. The code in To8eq "though 
the parts cited and this case, apply to negative or passive pentagon 
breaches of contracts, to cases of nonfeasances, where the neither can_he 


party neglects or delays to comply with his obligation ; this is regains» ay 
the case of a positive breach of contract, by the delivery of an 
insufficient mill. 
The appellee cannot avail himself of his lack of skill and 
ability to perform his engagement. He ought to impute to 
himself his rashness in undertaking a work beyond his skill 
and knowledge. 
But the appellant complains of the insufficiency of the 
damages adjuged to him. The price paid for the mill with 
legal interest, being all that was given, and he was decreed 
to return the mill. 
The judgment is based on the article 2509 of the Civil Code, 
which provides that the seller, who knew not the vices of the 
thing sold, is only bound to return the price and reimburse 
the expenses occasioned by the sale, and these incurred for 
the preservation of the thing. | 
This article would have been applicable to the present case .. m. ——_ 
if the purchasers had stood to each other in the simple relation does not apply 
of seller and purchaser ; as if the appellee had been a mer- %,° nn 
chant, selling an imported mill. The parties would then be the construetion 
aa baby of a mill. 
presumed to have had equal opportunities of viewing the 
thing sold, and to become acquainted with its good and bad 
qualities, and neither of them would have been bound to be 
better acquainted therewith. 
But the record presents to us the case of the owner of an 
iron foundry, undertaking to construct a mill for a sugar 
planter, receiving the latter’s notes for the price, and thus 
becoming a debtor of the mill ; and thus bringing himself , 
under the provisions of the articles 2740 and 1928, of the 
Civil Code. 
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One of these provides, that if an undertaker does not exe. 
cute the work in the manner contracted for, he is liable for 
the losses that may ensue. The other declares, that when 
the object of a contract is any thing but the payment of money, 
the damages due to the creditor for the breach are the amount 
of the loss which he has sustained, and of thé profits which 
he has been deprived of. When the debtor has been guilty 
of no fraud or bad faith, he is only liable for such damageés 
as were contemplated, or may reasonably be supposed to have 
entered into the contemplation of the parties at the time of 
the contract. 

The principle is well illustrated by Pothier in his treatise 


on obligations: If I purchasé from a cooper a cask, into — 


which I put foreign wine, or other liquor of immense value, 
which I lose on account of some defect in the cask, he is not 
responsible to me for the whole value of such foreign wine or 
liquor, but only for the value of the contents of the cask of 
the best wine made in the country, because thete is no evi- 
dence that he contemplated, nor can it be presumed that it 
entered into his contemplation that the cask would be used for 
the keeping of foreign wine or liquor of immense value ; but 
if the cooper appeared to have been guilty of fraud or bad 
faith, as if he had sold me the cask knowing it to be defective, 
then his liability would extend to all my loss indiscriminately, 
whatever might be the value of the liquor. 

In the present case, as no fraud or bad faith is alleged 


against the defendant, his liability must extend to such items — 


as are to be presumed to have entered into his contemplation 
at the time of the contract. 
These are, the price of the mill ; the expenses of carrying 


it to the appellant’s plantation, and those attending the put- y : 


ting it up and taking it down; the proper attempts to render 
it available. ‘These are the losses which must have beeh 


contemplated as attending the delivery of an insufficient mill. 4 
Next, the sugar and molasses, which the appellant failed to — 
make ; these are the profits of which he was deprived, but | 


these must not be valued at the price at which they are sold 
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in market, for the expenses of gtinding, manufacturing, car. Bastsax Drsr. 


rying to market, &c., must pet be taken into consideration. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the appellant recover the said sum of four 
thousand dollars from the appellee, with costs in both courts, 
and that he deliver the mill and every part thereof to the 
appellee, on his first application, on the appellant’s planta- 
tion, or at whatever place it may be, within thirty days, until 
the expiration of which, execution shall not issue on the 
judgment. 


MORGAN ET ALS. vs. DALTON. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


A syndic whose functions hav® not expired, may demand that the insolvent, 
who has come to better fortune, should surrender his newly acquired 
property ; and in such a case the petition need not beswornto. But the 
judgment must not be absolute; it must be to account, and an allowance 
must be made for the relief of the insolvent and his family. 


This suit was brought in the name of Morgan, syndic, and 
McGill, a creditor of the insolvent Dalton, to compel the 
latter to deliver up, to satisfy his creditors, and particularly to 
pay McGill’s claim, new property, which he had acquired 
since his failure, and which the petition alleged to be more 
than sufficient for the maintenance of his family. 

The defendant excepted to the action on the grounds, Ist. 
That it included different and inconsistent causes of action. 
2d. That the period granted by law for opposing the defen- 
dant’s proceedings against his creditors on the grounds 


Taking all these matters into consideration, it has appeared “°*6*® ** 415. 
to us the appellant is entitled to recover four thousand dollars. —_ saxtor. 
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Esters Disr. alleged, had expired ; and $d. That the petition was not sworn 
February, 1098. + ‘These exceptions were overruled, and the defendant 
MORGAN ET ALS. pleaded the general issue. There was judgment for the 


v8. ; . . 
patror. _ plaintiffs, and particularly for the amount of McGill’s claim. 





Buchanan, for plaintiffs. McCaleb, for appellees. 


Martin, J. delivered the opinion of the court. 

Morgan, syndic of the defendant’s creditors, and McGill, 
one of them, allege he has, since his cession, come to better 
fortune ; that the estate he had surrendered has not produced 


one cent, and the property he has since acquired is more than — 


sufficient for his and his family’s subsistence. They, there: 
fore, pray he may be decreed ‘o a new surrender for the pay- 
ment of his creditors, and particularly McGil’. 

He excepted to the petition, as containing different and 
inconsistent claims; as the legal period for closing the pro- 
ceedings instituted by him against his creditors was yet unex- 
pired, and on account of a want of an affidavit annexed to 
the petition. 

These exceptions were overruled, and he pleaded the gene- 


ral issue. There was judgment for the plaintiffs, and par-: 


—_ — ticularly for McGill to the amount of his claim. The defen- 


not expired,may dant appealed. 

demand that the : * . 
insolvent, who It appears to us the parish court was correct in overruling 
oll yong the exceptions; the petition included no inconsistent claim. 


should surren- Had the proceedings on the concurso been closed, and the 
der his newly 


soquired proper- syndic become functus officio, the present suit could not 


— aaa perhaps have been supported by him, and we know no law 


need not be requiring a petition like the present to be sworn to. 
sworn to—but 

the ju ent We think the judge did not err in concluding that the fact 
Se air tan - of the defendant having come to better fortune was proved. 
be fo nae By the act of 1817, 2 Moreaw’s Digest, 432, a ceding 
ance must be debtor, whose property is insufficient for the discharge of his 
made for the re- 

leif of the insol- debt, is required (if he acquires other property, ) to surrender it 


we his fa- to the amount by him due; creditors posterior to the cession, 
; being therein preferred to prior ones, on the newly acquired 
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property ; but means of subsistence must be left to him for Eastsxs Dist. 


himself and family. 


February, 1832. 





But the Parish Court, in our opinion, erred in giving judg- *°*4* =" 4% 


ment in favor of McGill absolutely. The newly acquired 
property, to be surrendered, must be first applied to the pay- 
ment of debts posterior to the cession. Prior creditors must 
next come in according to their ranks, The appellee, McGill, 
on joining’ his co-plaintiff, the syndic, has recognised the 
latter’s capacity to represent him, as well as his co-creditors ; 
all of whom having a legal representative in the syndic, are 
precluded from instituting individual suits. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed, and proceeding to pronounce here the judgment 
which in our opinion should have been given below, it is 
ordered, that the appellant give an account of the property in 
his possession, and that the case be remanded to the Parish 
Court to receive or compel such an account; to make to the 
appellants a proper allotment of part thereof, for the sub- 
sistence of himself and family, and to compel him to surren- 
der the remainder, to be disposed of according tolaw. The 
costs in both courts, as far as regards the appellee, McGill, to 
be borne by him; in this court as far as they concern the 
appellee, Morgan, by the estate, and. the remainder of the 
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ARNAUD’S HEIRS US. HIS EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY oF 
NEW-OBLEANS. 


The state is entitled to the tax on foreign legacies which became due before \ 
the repeal of the act establishing it, notwithstanding that repeal. 


Opposition was made by the heirs to the homologation of — 
the executor’s account, because he had retained in his hands 
a sum sufficient to reimburse the corporation for the expense 
of paving, &c. in front of certain lots which formed part of the 
testator’s estate, and were sold by his executor, and because 
he had retained another sum to cover the tax of ten per cent, 
which was imposed on successions accruing to foreigners, 
The law creating this tax was repealed in eighteen hundred 
and thirty, but the succession was opened while it was in 
force. The court @ quo overruled the opposition, and the 
plaintiffs appealed. 


“Moreau for appellants. Denis for appellees. 


Martin, J. delivered the opinion of the court. 


The heirs are appellants from a judgment by which the 
executor was authorised to retain a sum of eight hundred and 
fifty-six dollars and ninety-one cents, as due to the city for the 
proportion of a capital charged on some lots of the estate, 
which were sold by the executor for reimbursing the expenses 
incurred by the city in paving the street and making the ban- 
quettes before said lots, and a sum of eleven hundred and 
eighty-one dollars and seventy-seven cents for the tax of ten 
per cent. due to the state, on the estate bequeathed to them, 
they being aliens, and not domiciliated in the state. 

1. On the twenty-seventh of September, 1827, the City 
Council imposed an annual tax for twenty years on all the 
owners of lots, for the exclusive purpose of paving the streets 
and making banquettes, or reimbursing the costs of such 


.works already done, leaving to the owners, however, the 

















ave & Ee @ > 


—- 





om eC KM OF Oe 














OF THE STATE OF LOUISIANA. 337 


faculty of exempting their property from the'tax by an antici- Bastsay — 


pated payment in reimbursement of said costs. City Loses, 278. sumcmmaieees 
As the testator did not avail himself of this faculty, and the — HEIRS 

lots are sold, it is clear his estate is not chargeable with the ms Exeevron. 

taxes accruing after the alienation of thelotsby his executor. In 

the case of Oakey vs. the Mayor and others, 1 Miller, 15, we 

held that this tax being one laid on all the owners of property 

of a particular description, was a tax on property ; and as the 

alienation of taxable property discharges the owner from all 

taxes on it thereafter accruing or becoming due, the testator’s 

estate was absolved from the tax on the lots, not due and pay- 


‘able at the time of the sale; and the Court of Probates, 


in our opinion, erred, in overruling the appellant’s opposition 
to this charge in the appellee’s account. 

2. The second item was properly admitted. The tax of ~~ state is 
ten per cent. laid by the act of 1828, was indeed repealed in pap foreign 
1830, but in the mean time the testator had died, the appel- — Ps 


e stat wel the re 
lant had acquired a right to three legacies, and the state Naga _— 


another on the existing tax. Whatever may be the effect of blishing it, not- 
the repeal of a law in criminal matters, it leaves all civil be tts 
rights acquired under the law unaffected. This tax cannet 
be assimilated to a forfeiture which pre-supposes an offence. 
If it be a diminution of the right of aliens to transmit their 
property by will or descent, that right established by law is 
susceptible of being curtailed by posterior laws. There was 
not any unconstitutionality in the tax. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 
reversed, as far as it concerns the appellants, and proceeding 
to give such a judgment as, in our opinion should have been 
given below, we have struck the first item, eight hundred and 
fifty-six dollars and ninety-one cents, and deducted therefrom 
eighty-five dollars and sixty-nine cents, as the consequent 
increase of the state tax ; we have added the balance, seven 
hundred and seventy-one dollars and ninety-two cents to the 
executor’s debit; added the four-fifths, six hundred and sixteen 
dollars and ninety eight cents, to the sum allowed to the appel- 
lants by the judgment, four thousand two hundred and eight 
* 43 
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dollars and ninety-one cents, which leaves the sum of four 
thousand eight hundred and twenty-five dollars and eighty. 
nine cents due them. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, as far as it concerns the 
appellants, be amended, and that the executor pay them the 
sum of four thousand eight hundred and twenty-five dollars 
and eighty-nine cents, and that all costs in both courts. be 
paid by the estate. 


WOOD ET ALS. vs. FOSTER. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If it appear from the allegations in the petition that the plaintiff’s claim is 
based upon the illegal acts of the defendant, it constitutes an offence or 
quasi offence, and the action is barred by the prescription of one year. 


If the cause of action be stated ez delicto, an amendment which alleges a 
‘contract or quasi contract, cannot be received. 


This suit was brought to recover the value of a quantity of 
pickled pork. The petition was filed on the 29th December, 
1829, and set forth, that in the year 1826, the firm of Foster 
& Hutton, of which the defendant was surviving partner, 
illegally obtained possession of a quantity of pork without the 
consent or knowledge of the plaintiffs, who were the owners 
thereof. To this action the defendant put in the plea of pre- 
scription, which being overruled, he pleaded the general issue. 

The plaintiffs subsequently amended their petition by 
setting forth the manner in which Foster & Hutton became 
possessed of the pork. This amendment was opposed by the 
defendant’s counsel as altering the case ; an exception, to wit, 
prescription, having been pleaded to the action as it stood by 
the original petition. 
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The Court a quo received the amendment, and the defen- Eastsax Disr. 





dant took a bill of exceptions. There was judgment for the. pe 0 
plaintiffs, and the defendant appealed. woop ae Als. 
FOSTER, 


Strawbridge, for appellant, contended : 
That the action was barred, and the judge erred in over- 
ruling the plea of prescription. 


Maybin, contra. 
Mathews, J. delivered the opinion of the court. 


In this case the plaintiffs claim from the defendant as sur- 
viving partner of Foster & Hutton, the value of a certain 
quantity of pickled pork, of which they allege possession was 
illegally obtained by said Foster & Hutton in the year 1826, 
without their knowledge or consent, although they were then 
owners of said pork. To the petition having these allega- 
tions, the defendant pleaded the peremptory exception. of pre- 
scription, which was overruled by the court below, and an 
answer filed containing the general issue. The plaintiffs 
afterwards, by leave of the court, amended their petition by 
stating explicitly the manner in which the property in dispute 
came into the possession of Foster & Hutton. The defendant, 
by his counsel, opposed this amendment as changing the 
nature of the original action, and took an exception to the 
opinion of the judge by which it was permitted. The cause 
was tried on the petition as amended. The plaintiffs obtained 
final judgment, and the defendant appealed. 

The allegations in the original petition seem to base the _ If it a 
claim of the plaintiffs on illegal acts of the defendant which dens a pe- 
would constitute an offence or quasi offence ; and if his respon- plaintiff clei 
sibility rests on either of these, the action is barred by the * ee 


lapse of one year from the date when the injury was done, of thedciendact, 
according to the article 3501 of the Louisiana Code. pr erenyngperinn 
The cause of action being stated ex delicto, the demand ———s ~ 


must be considered substantially one for reparation of damages by the prescrip- 
caused by an illegal act, and an amendment to the petition Co tee ym 
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— Dist. which alleges a contract or quasi contract, would alter the 

ebruaryy 188°. substance of the original demand, contrary to the article 419 
woop sr ats. of the Code of Practice, which does not permit such amend. 

roster. ments after issue joined. We must, therefore, examine the 
If the eause of case on the original pleadings, rejecting the amendment to 
rs gu a the petition as having been originally allowed. The com. 
ogg ee plaint of the plaintiff is, (as has already been stated) that é 
contract or quasi their property was illegally taken possession of by a commer. 
be received. cial firm of which the defendant is the surviving partner. — 
The suit in this respect seems to be intended to enforce the 
performance of an obligation not arising from a contract either 
express or implied by law, but one created by the acts of 
Foster & Hutton, injurious to the plaintiffs, without relation 
to any agreement ; a consequence of an act by which they 
were deprived of the enjoyment and possession of their pro- 
perty ; an injury done not in violation of any contract or quasi — 
contract, but by illegal conduct in taking property without 
the consent of those who allege themselves to have been 
owners. 

From these premises, we conclude that the court below 
erred in overruling the plea of prescription put in by the defen- 
dant, believing that the action cannot be legally sustained in 
its present form, although according to what is exhibited by ~ 
the amended petition and the evidence of the case, received in 
pursuance of the allegations contained in that amendment, 
the appellees may possibly have a right to recover in an action 
based on a contract or quasi contract. The service of citation 
was made on the thirtieth of December, 1829; the trespass, 
as alleged, was in 1826. These facts show that the prescrip- 
tion of one year had been completed long before the com- 
mencement of the suit. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided, reversed and 
annulled: And it is further ordered, that this suit be dis- 
missed at the costs of the plaintiffs and appellees, in both 
courts, reserving to them the right to pursue their claim in 
any other action which may be tolerated by law. 
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SUARES 0S. HIS CREDITORS. | February, 1832. 
SUARES 
APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. v8. FS 
HIS CREDITORS. 


The endorsor who has paid the note, is entitled on the tableau, to the place 
his endersee would have occupied. 


If the moral evidence be strong, the Supreme Court will in certain cases 
be induced to remand the cause for a new trial. 


The opposing creditor was the endorser of a promissory 
note, given by the insolvent to Hunter & Fagan for slating a 
house, surrendered by the insolvent to his creditors, and- 
having paid the amount in pursuance of a judgment obtained 
against him, he claimed to be placed on the tableau, as sub- 
stituted to the privilege, of Hunter & Fagan on the proceeds 
of the sale of the house. 


Mace, for appellant. McCaleb, for appellee. 


Martin, J. delivered the opinion of the court. 

Fernandez, one of the creditors, appeals from a judgment 
overruling his opposition to the tableau of distribution, in 
which he contends, his claim ought to be placed as a privi- 
leged one, on the proceeds of the sale of a house surrendered 
by the insolvent. 

He urges he was the endorser of a note given by the insol- 
vent, to Hunter & Fagan, in payment of slates furnished and 
work performed in covering that house, and he was compelled 
to pay said note, these endorsees having obtained judgment 
against him as the insolvent’s endorser, whereby he became 
subrogated to. their claim. 

It is clear, that if these facts be established, he is entitled The endorsor 


on the tableau, to the place which his endorsees would have bows ™ =o 
upi dh i ’ on the tableau to 
occupied had he not paid them oe phsulieale 


He has proved indeed, that his endorsees performed the dorsee would 
work, and that he endorsed for the insolvent, a note, which he ®*”° °°™Pie@- 
has since been compelled to pay to the slaters. 

But the evidence offered, to establish that the slaters 
received the note in payment of work and materials for the 
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Easteux Dist. house, is mere hearsay testimony. A witness swears, . 


February, 1832. 





PEIRCE 
v8. 
MORGAN. 


heard Hunter, Fagan, and the insolvent say, that this is, the 
fact. But the unsworn declarations of Hunter & Fagan are 
no evidence against the syndics of the insolvent, neither are 


were made before or after the cession, admitting that in eitheas® 
case they may be. 
The moral evidence is, however, so strong, that | we think 
justice requires the case should be remanded. 


It is, therefore, ordered, adjudged and decreed, that the — 
judgment of the Parish Court be annulled, avoided and — 


reversed, and the case remanded for a new trial, the costs of 
the appeal being borne by the appellees. 


PEIRCE US. MORGAN. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The Criminal Court is without jurisdiction in a suit, on a recognizance 
taken by it. 


This was a motion to dissolve an injunction, by which the 
process of execution, issued by the Criminal Court upon a 
recognizance, had been enjoyed by the court of the first 
district. The ground upon which the injunction was granted, 
and upon which the plaintiff relied, was, that the recognizance 
being an obligation for the payment of money, the Criminal 
Court could not entertain jurisdiction. The court a quo 
dissolved the injunction, and the plaintiff appealed. 


. Hennen, for appellant. Eustis, for appellee. 


those of the insolvent, when it does not appear whether they — 
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Mathews, J. delivered the opinion of the court. EsstEnn Demi 


February, 

In this case, judgment having been entered up (on motion ==—=== - 
inthe Criminal Court. of the First Judicial District) against  % 
the plaintiff, as surety in a bond or recognizance, for the  ™8@4™. 
appearance of an individual, charged with an offence against 
the state, and the sheriff being about to execute said judgment, 
the debtor appealed to the District Court and obtained an 
; injunction to stay proceedings against him. This injunction 
$ was afterwards dissolved, and he appealed. 

: The questions. presented by the cause, relate to the juris- 
, diction of the court, established for the trial of crimes and 


aA of Pee . 


rr 





— 


misdemeanors, &c., within the limits of the First Judicial 
District. 

That court was created in the first instance, with jurisdiction 
extending only to crimes and offences committed within the 
limits of the city of New-Orleans. (See act 7 of 12th March, 
1818.) By the act of the third March, 1819, its jurisdiction 
was extended by giving to it original and exclusive cogni- 
zance of all crimes, misdemeanors and offences, committed 
by free persons, within the limits of the First Judicial District. 
These laws have deprived the District Court of the First 
Judicial District, of all criminal jurisdiction, leaving to ita 
right to take cognizance of civil suits only. 

In examining the present case it is proper to inquire, first, 
whether it may be considered as a prosecution on account of 
a crime, misdemeanor or offence, committed against the state ; 
second, if not, must it be viewed in:the light of a civil suit ? 
And if so, whether the court established for the trial of crimes 
and offences in the First Judicial District, rightfully took cog- 
nizance of it under the powers granted by the laws which 
established that court. 

The judgment rendered in the Criminal Court, as has been 
already stated, was against a surety in a bond or recognizance 
for the appearance before that court, of a person charged with 
acrime. The condition of that instrument not having been 
complied with, the principal and sureties were legally subjec- 
ted to pay the penalty, they incurred a loss to that amount, 
recoverable from them for the use of the state. In legal 








EasTERN on process the recognizance was forfeited. But was this forfeiture a 
—=——=————= & CONSequence of acrime? Certainly not direct and imme. 
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diate, it was only a remote consequence of the alleged crime, 
and makes no part of that offence. 
Notwithstanding the criminality, which the common law 
of England attaches to the escape of a person arrested on 
criminal process; considered as an offence against public 
justice, it is believed, that a failure to appear according to the 
conditions of a bail bond or recognizance by the accused, 
would not constitute an offence against the public, however — 
injurious such conduct on the part of the offender might be — 
in relation to his sureties. The only penalty incurred bya © 
« 





breach of the conditions, is the sum stipulated in the bond, — 
recoverable as a debt due to the state. If the neglect of the — 
accused to appear, in conformity with the obligation imposed — 
on him by his bond, cannot be attributed to him as an offence ~ 
against public justice, much less can the failure of his surety — 
to produce him in court, be viewed in that light. : 
The case cited by the attorney general, from Third Dallas, — 
Respublica of Pennsylvania vs. Cobbet, differs materially from _ 
the one now under consideration, both in the rights and ~ 
privileges claimed by the defendant, and the alleged violation 
of the conditions of his recognizance. He claimed the — 
privilege of an alien, to have the cause removed to a Circuit 
Court of the United States, but as the State of Pennsylvania — 
was a party, it was determined, that the Supreme Court of 
the United States, was the proper tribunal of original jurisdie- 
tion in such a suit. It was also decided, that the prosecution 
carried on against the defendant in that case, was of a 
criminal nature, and perhaps correctly; being founded ona’ 
breach of the conditions of a recognizance for good behaviour, 
the violation of which, implies an offence against public 
order and justice. : 
In relation to the subject of the second inquiry proposed, a 
just conclusion depends on the provisions of the acts, by which 
the Criminal Court for the First Judicial District was consti- 
tuted. As we have already seen, in its original institution its 
jurisdiction did not extend beyond the limits of the city of 
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New-Otleans ; but was by a subsequent act of the Legislature, 
extended to the whole of the First Judicial District. 

_ ‘The first section of the law to establish this court, gives to 
it the name, style and title of “ The Criminal Court of the City 


of New-Orleans ;” its jurisdiction is defined in the seventh — 


section of this law, and also in the first section of the act 
passed to extend that jurisdiction. The grant of power is 
similar in each of these acts, except as to the local limitation 
in the first. The last law, enacted in 1819, declares that the 
Criminal Court of the City of New-Orleans shall have original 
and exclusive cognizance of, and shall hear and determine, 


according to law, all prosecutions upon all crimes, misde-. 


meanors and offences whatever, which have been, or which 
shall be committed by any free person or persons within the 


. limits of the first judicial district. The ninth section abolishes 


the jurisdiction of the District and Parish Courts in criminal 
cases, except in the prosecution of slaves. 

It is evident that by these provisions of the acts establishing 
this court of criminal jurisdiction, no power to try any civil 
suitis expressly granted. We must, therefore, ascertain whe- 
ther a grant of such power can be legally implied from any 
other provisions contained in these laws, (i.e. can it be inferred 
by logical induction from the expressions of any of the other 
sections of the acts.) The sixteenth section of the first act 
declares, that the amount of all fines and forfeitures adjudged 
by the court shall be paid to the sheriff of the parish of New- 
Orleans, and shall by him be paid over to the treasury of the 
state of Louisiana. The fifth and sixth sections of the second 
act provide for the transfer of causes of a criminal nature 
from the District and Parish Courts to the court of criminal 
jurisdiction established by these acts, and also for the trans- 
mission of all documents and papers relating to such causes, 
&c. The fines and forfeitures which may be adjudged by 
the Criminal Court, limited as it is to prosecutions for crimes 
and offences against public justice, according to a just inter- 
pretation of the sixteenth section of the law which organized 
it, can have reference only to judgments rendered directly as 
punishments for such crimes and offences. It may be true 
44 
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that pursuits against sureties, in bail bonds or recognizances _ 
for the appearance of persons accused of crimes, take their 
origin from criminal. prosecutions, but the forfeiture a 
from the violation of the conditions of these obligations does. 
not render the obligors criminal in the general acceptation of 
that word. They become simply debtors to the state, and —— 
should be pursued as such according to the modes pointed out, aa 
by law. . A pursuit of this nature is not necessarily an inci- 4 
dent or. accessory to the criminal prosecution ; it is @ mere a 
consequence of the latter flowing not directly from it, but from * 
a breach of the conditions of the bond, and resolves itself into 
a civil suit, and being such, the court of criminal jurisdiction, q 
_in consequence of its limited powers, cannot legally take cog- 
nizance of it further than to declare the bond or recognizance ~ 
forfeited, and thereby subject the obligors to be pursued fora ~ 
recovery of the penalty in a court of civil jurisdiction either “| 
ordinary or summary powers, as may be ordained by law. | 
The facts which cause a forfeiture can only be ascertained by 
the court before which the person accused of an offence may 
be bound to appear for trial, and consequently the clauses in 
the law to establish the Criminal Court of the first district, 
which require all documents and papers relating to causes of 
a criminal nature to be transmitted to that court, were neces- ‘ 
sary and proper ; but it cannot be justly inferred from them 
that the legislature intended to confer civil jurisdiction, in © 
relation to these documents, on a court created exclusively for 
the prosecution of crimes and misdemeanors. oa 
The inconvenience which results from the necessity of 
transferring to a court of civil jurisdiction bail bonds and recog- 
nizances taken in criminal cases, which may have been for- 
feited, will be felt in no other part of the state except the 
first. judicial district, as all the other District Courts have both 
criminal and civil jurisdiction. It is an inconvenience, how- 
ever, that might have been prevented by power to that effect 
granted in the institution of the Criminal court of this district, 
and may yet be remedied by legislative interference in accord- 
ing to that. court civil jurisdiction in relation to the recovery 
of debts due to the state on account of forfeitures of bonds and 

















Hes ee he ee ee ee 


ee aE Sa 


‘caf 
% 









on 
Be: 
ae 
H 
a 
By 
Bs 
Mee 
RS fi 
Fe 
* 
33 
Be 
3] 
P| 
‘| 
4 
: 
e 
fe 


ae 








OF THE STATE OF LOUISIANA. $47 


recognizances taken in any prosecution for offences against Essay. Dust. 
public justice, with a right to appeal as guaranteed by the February, 1688 
constitution in all cases above three hundred dollars. — . 


From this view of the case, we conclude that the Criminal ovkindaiz 
PATRIOT ET Als. 


Court was without jurisdiction in rendering judgment against The 

the defendant, in the pursuit against him as surety in the Court paw without 
recognizance on which the motion for judgment was based, uit suit ‘aca nee 
and that the judge a quo in the present case erred in dissolving Tee tance taken by 


the injunction which had been granted. 
























It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, that the injunction heretofore granted be reinstated 
and made perpetual, and that the appellee pay costs in both 
courts.. , 


¢; 
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POWERS v8. STEAMBOAT PATRIOT ET ALS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where a party claims for services, and avers them to be worth so much, the 
defendant may, under the general issue, give evidence of a special contract 
between the parties. 


The appellate court will not examine into the complaint of counsel as to 
errors of the court below, unless there be a prayer for relief. 


This was an action to recover the value of plaintiff’s ser- 
vices as engineer on board the steamboat Patriot, which the 
petition averred to be worth one hundred dollars per month. 

The defendants pleaded the general issue and the want of 
an amicable demand. Upon this issue a commission was 
taken out by the defendants, but previous to its return, they 
filed a supplemental answer, setting forth a special contract 
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Essrxan a between the parties. As the testimony taken under the 
ha y; 1892. -ommission went to show a special contract, the plaintiff’s 
rowrrs —_ counsel objected to its introduction on the ground that it was " 
srumnoar inadmissible under the pleadings. The objection was overs 3 

varnior ¥* 4"5- ruled, and the plaintiffs took a bill of exceptions. There was 
judgment in his favor for forty-five dollars, and costs for he > 
defendants, from which the plaintiff appealed. be 

Locket, for appellant, cited 7 Martin, N’. S. p. 300. Stone uy 

et als. vs. os 3 Louisiana rags 


Worthington, for appellees, 


Martin, J.‘delivered the opinion of the court. 
The plaintiff and appellant complains that : 
1. The District Court admitted evidence of a special con- — 
tract for wages, which he claimed on a quantum meruit, and 
the general issue only was pleaded. J 
2. The defendants having taken a commission to examine 
witnesses on the issue offered by the original answer, filed a 4 
supplemental one by leave, in which they alleged the special — s 
agreement, and were permitted to establish it by testimony ” t 
taken under the commission obtained before the filing of 
supplemental answer ;. and the court erroneously refused him, 
costs. 
Where a pare It does not appear to us the court erred. The appellant 
tyclaimsforser- claimed wages as engineer of the boat, and averred he 


vices and avers 


pemect r m deserved one hundred dollars per month. The “ele f 
fendant -_ un- denied this, and offered evidence that the appellant himself 
oui ar did not value his own service so highly, and had engaged to.) 


dence of a spe- act for thirty-five. dollars per month. 
cial contract 
tween the par- The evidence was, therefore, proper on the general issue. : 
— The appellant has relied on the case of Allen vs. Martin, 7, { 
Martin, N’. S. 300, to support his first proposition. That case~ 
is the very converse of the present. The plaintiff claimed 
wages on a special agreement, and we concurred with the judge. 
a quo, who refused leave to the defendants.to show the value’ | 
of the plaintiff’s services. 4 


a 
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The counsel has further relied on the case of Stone et als, Eastenx Dis. 
vs. Cliford, lately determined in this court, but not yet pitt ua 
printed. This case, however, does not appear to support him. S*°™¥¥t 41s 
- The appellant, in our opinion, failed in establishing the currronp. 
amicable demand. 

The appellee’s counsel has drawn our attention to some pide *p 7 
errors which he attributes to the court below; but as we examineinto the 
have not found any prayer of his for relief, we have not prec ade oe: 
examined his complaint. = Sees fr son 
there be a prey- 

It is, therefore, ordered, adjudged and decreed, that the oi aalratis 
judgment of the District Court be affirmed with costs. 


- 


STONE ET ALS. US. CLIFFORD. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS, 


Evidence cannot be received as to the existence of facts which are not put 
at issue by the pleadings. 


In cases where the law requires notice to be given, the terms of it must be 
complied with. 


This was an action to recover for work done,.and materials 
furnished in the construction of a house, to whith the defen- 
dant pleaded the general issue, payment and prescription. On 
the trial, the defendant offered to prove, by parole testimony, 
the existence of a contract between the parties to build the 
house for a specific sum; its introduction was opposed by 
the plaintiff on the ground that the existence of such a 
contract. was not put in issue by the pleadings. The court 
overruled the objection, received the evidence, and the 
plaintiffs excepted. It appears that experts had been appointed 
to value ; but not being able to agree, an umpire was chosen, 
upon whose report the court below rendered judgment for the 
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Eustsax pet s Plaintiffs. The defendant prayed for a new trial upon 4] ty 
Pebrua'y, 1892. pound (supported by affidavit) that the umpire did not 
stoxk eT 418. attend to examine the building at the time the defendant wag 
currorv, notified to attend. New trial refused, and the defendant 
appealed. 





« 
Preston, for appellant. Morse, for appellees. 


¥ a rare Ties ya 
pi CE ae 


Mathews, J. delivered the opinion of the court. 


The plaintiffs in this case claim the value of certain wor 7 
and labor by them performed and material furnished j 
building a house for the defendant. The latter, in hi i: 
answer, pleads the general issue, payment and prescriptiog ba 
The court below rendered judgment against him for four” 
hundred and twenty-four dollars and sixty-six cents, from” 
which he appealed. The appellees, in their answer to Ne 
appeal, require the judgment to be amended, by decreeing to 
them a larger sum than that adjudged by the Parish Court, : 
and if they cannot succeed in this, that the judgment should — 
be affirmed, &c. : 
During the progress of the cause through the court below, 
Evidence cannot S°Ver#! attempts were made to ascertain the value of the 
be received as work and labor done, and materials furnished by the sland 
Ste tere’ to complete the building in question, by experts appointed for 
ra oo? ce a that purpose. Testimony of witnesses was also received, and 
ings. the defendant endeavored to prove by some of them a specific 
agreement entered into by him and the plaintiffs, in relation to 


the price for which they undertook to finish the building — 


t 


required to be made. The counsel for the plaintiffs objected — 


to the introduction of this species of testimony, as the answer — 


contained no allegation of the existence of such contract. It | 
was, however, admitted by the Parish Court, and a bill of © 


exception taken. We are of opinion the judge a quo erred in 
admitting evidence to prove a specific contract on the plead- 
ings of the cause. The only matters put in issue by the peti- 
tion and answer, are the value of the work and labor done by 
the plaintiffs, and of the materials furnished and payment and 
prescription on the part of the defendant. This evidence 
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worth of the services and materials as furnished by the appel. 
lees, subject to be weighed in this respect with other testi- 
mony tending to fix the value at which they might justly be 
estimated, and as it was properly received in this point of 
view, perhaps the cause should not be remanded on account 


of its admission. 
But all the attempts to obtain the aid of experts by legal 


might have been received as a means of showing the real. 


351 
Eastern Dist, 


February, 1832. 
SESE 


ABAT 
vs. 
HOLMES, ; 


proceeding and reports on their part, seem to have failed, and’ 


as these reports appear to be the basis on which the court 
below formed its judgment, the case must be sent back for a 
new trial. On the last reference to experts it became neces- 
sary to appoint an umpire, who did not attend to examine the 
building in question at the time appointed in the notice to the 
defendant as appears by the affidavit of the letter found at 
page 22 of the record. The article 450 of the Code of 
Practice requires notice to be given in such cases, and if it 
must be given the terms of it should be shown to have been 


complied with. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided, reversed and 
annulled: And it is further ordered, adjudged and decreed, 
that the cause be remanded to that court, to be tried de novo. 
The appellees to pay the costs of this appeal. 





ABAT VS. HOLMES. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where three individuals are bound in solido for the whole amount of 
a note, if the holder occept a less sum from two of the drawers, who are 
released irom responsibility, the endorser is discharged. 


The holder of a note has no right to change the obligation of the makers, 
without the consent of the endorser. j 


The defendant was sued as the endorser of a promissory 
note drawn by three individuals, in solido, and set up in avoid- 
ance the fact that the holder of the note, the plaintiff in this 


In cases where 
the law requires 
notice to he gi- 
ven, the terms of 
it must be com- 
plied with. 











352 CASES IN THE SUPREME COURT 

Eastern Dist. ‘9y)j ; 

February, 1832; 
— for the defendant, and the plaintiff appealed. 


HOLMES. 


Seghers, for appellant. 


Slidell, for appellee, made the following point : 
_ The giving of time and a fortiori the discharge of the 


drawer of a note, without the assent of the endorser, discharges — 


the latter. Chitty on Bills, 290. Bayly on Bills, 223. 


Porter, J. delivered the opinion of the court. 


t, had accepted from two of the drawers a certain sum, and — 
—————— released them from all responsibility. There was judgment — 


SPS ah jean age 


This is an action against the endorser of a promissory note, — 
which had been executed by three persons who bound them. — 
selves, jointly and severally, to pay the sum therein mentioned. — 

The holder accepted from two of the makers, a certain sum — 
in discharge of their part of the obligation, and sues the 


defendant for the balance still due on the note. 


Where three Ve think the court below decided correctly in giving judg-’ 


naar are ment for the defendant. All the parties. to the note were 
ound 27 


for the whole bound for the whole amount, and the acceptance of a less 
amount of a 


note, if the hol. SUM from two of them, accompanied by a release from all 


der accept a further responsibility, weakened the recourse which the endor- 
less sum fro: 


two of the draw- ser would have had in paying it. We said in the case of 
ers, who are re- 


leased from re. “Millaudon vs. Arnous et als., that the holder of a note who 
sponsibili 


» the intends resorting to his endorser, must retain the faculty on 
endorser is dis- iti ‘ my, 
charged. receiving his payment from the latter, to transfer to him all 

his rights, absolutely unimpaired, against the maker, and this 
is, without doubt, the true rule on the subject. See Bayly on 
Bills, 223.. 3 Martin, N. S. 598. 
It has been contended in this case, that the debtors who 
received a discharge were still responsible in case the co- 
sii debtor proved to be insolvent, and the article 2101, of the 
a note has no Louisiana Code, is cited to support the position. Admitting 
right to change this to be true, the obligations of the other parties who signed 


the obligation of 


the ; — the note have ceased to be absolute, and are rendered condi- 
went of the en. tional. This change, the holder had no right to make, with- 


dorser. out the consent of the endorser. Difficulties in recovering 
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from all the obligors are cast upon him, and consequently salen a 


delay in enforcing payment from those who, without the ___—___. 


release, would be directly responsible. —— 


INSURANCE co, 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CURELL ET ALS. vs. INSURANCE COMPANY. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where a cause turns upon the materiality of certain facts, and the Supreme 
Court are unable to reconcile the verdict with the weight of evidence, 
the cause will be remanded. 


This was an action on a policy of insurance, and resisted 
by the defendants on the ground, that at the time application . 
was made for insurance, there was on the part of the plaintiffs, 

a concealment and misrepresentation of a certain fact known 
to the plaintiffs, and material for the underwriters to be °. 
acquainted with. 

The insurance was effected on commissions on goods per 
ship Edward Downes, at and from . Belfast, to New-Orleans, 
and it appeared from the evidence, that when the application 
for insurance was made, it was stated to the company by one 
of the plaintiffs, that he had advices from Belfast of the 18th 
October, at which period the vessel had not sailed. It was 
fully proved on the trial; that the vessel did sail from Belfast 
on the-sixth of that month. There was a verdict and. 
judgment for the plaintiffs, and the defendants appealed. 


Morse, for appellants. Duncan, for appellees: 
45 
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Porter, J. delivered the opinion of the court. 


This is an action on a policy of insurance, by which the 
defendants underwrote the risks “on supposed commissions 
on goods, to the consignment of the insured, on the ship 
Edward Downes, from Belfast to New-Orleans, conditioned 
that the said company should be liable only for total loss, or 
the non-arrival of said ship in the port of New-Orleans.” The 
petition states that the commission on the goods shipped to 
them in this vessel, would have amounted to two thousand 
seven hundred dollars. -That she was lost, and that the 
defendants refuse to pay the sum covered by the policy. 

The answer admits the execution of the policy, but avers, 
that at the time of the application for the insurance, there was 
on the part of the plaintiffs both a concealment and misrepre- 
sentation of facts known by the plaintiffs, and material to the 
underwriters to be acquainted with. That by said concealment 
and misrepresentation, the defendants were deceived and are 
not liable on the policy. 

The cause was submitted to a jury, who not being able to 
agree was discharged, and on a subsequent day, the case was 
submitted to a jury of ten persons, under an agreement, that 
the decision of seven or more of them, should have the same 
force and effect as a verdict of the whole number sworn, and 
be considered such, Seven of them found for the plaintiff, 
and the defendants appealed, after failing in an attempt to 

obtain a new trial on the usual allegation, that the verdict 
was contrary to law and evidence. 

The evidence shows the interest of the plaintiffs, the 
execution of the policy, and the total loss of the vessel, The 


case therefore, turns on the fact of there being a misrepresen- 


tation on the part of the insured, and whether that 
misrepresentation was material, and affected the risk which 
the underwriters were to assume. 

It is proved very clearly, that there was either a gross 
mistake, or a misrepresentation, on the part of the person 
applying for the insurance. He stated to the secretary of the 
company, that the ship had been at sea about seventy-two 
days, that she had sailed between the 18th and 25th of 
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October, but not before the 18th. Andit is proved by the Easreax Dist. 


, 1832. 


secretary, and another witness not connected with the 
company, that Kilshaw, one of the plaintiffs, distinctly stated C°™*™E Sr su. 
that he had letters from Belfast, of date the 18th October, at «surance co. 


which period, the ship Edward Downes had not sailed. The 
evidence establishes she sailed on the sixth October, and that 
at the time the insurance was effected she had been out ninety 
instead of seventy-two days. 


On the same day the policy was signed, application was — 


made to the defendants, to take a similar risk. The party 
asking for it, stating that the vessel had been spoken off the 
the west end of Jamaica, on the first of December, and that 
he presumed she had sailed in the early part of October, 
during the conversation, one of the plaintiffs came into the 
office, and was asked if he had heard the Edward Downes had 
been spoken at the time alluded to off Jamaica. He answered 
he had not. The secretary of the company declined taking 
the second risk, observing in the presence of Kilshaw, and 
that from what was then disclosed to him, he was sorry the 
company had made the insurance for the plaintiffs. It is 
proved by another witness, that a report for some days previous 
to the fifth January, had been current in the city, (which was 
previous to the date of the policy,) that the vessel had been 
seen off Jamaica. 

The second risk refused by the defendants, was taken by 
the Louisiana State Insurance Company, with a correct know- 
ledge of all the circumstances connected with the sailing of 
the vessel, and the time she was spoken off the Island of 
Jamaica, at a premium of ten per cent. Two and a half per 
cent. higher than that at which the risk of the plaintiffs was 
assured by the defendants. 

There can be no doubt then, that there was either misrepre- 
sentation or error in the statement made to the defendants by 
one of the plaintiffs, (Kilshaw) that the vessel had sailed 
between the eighteenth and twenty-fifth October. Whether 
the fault be imputable to him or his correspondents, the record 
furnishes us with no means of ascertaining, as no letters from 
them were produced on the trial. 
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Eastern Dist. 
February, 1832. 





CURELL ET ALS. 
v8. 
INSURANCE CO, 


Where a 
cause turns upon 
the materiality 
of certain facts, 
and the Supreme 
Court are unable 
to reconcile the 
verdict with the 
weight of evi- 
dence, the cause 
will be remand- 
ed. 
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On the part of the plaintiffs it was proved, that the policy 
of insurance was not executed until after the defendants were 
apprised of the vessel being spoken off the west end of 
Jamaica about the first of December ; that the usual rates of 
insurance from Great Britain to this port were two and a half 
per cent., and that vessels coming from England last season 
had unusually long passages, in consequence of which pre- 
miums were not so high as they would have been, had only 
one vessel been missing. 

A secretary to another insurance company in the city swore, 
that the difference in taking a risk on a vessel which had been 
out ninety days, and one that had been out seventy-two days, 
would depend entirely on the description of vessel to be 
insured, and whether she was a dull sailer or not, and on the 
state of the weather about the time of her sailing. The ship 
in question was a good sailer. The office to which he belonged 
had taken risks on vessels which had been out seventy or 
eighty days, at from two and a half to three per cent. when 
they had no knowledge of bad weather having happened, and 
when vessels had recently arrived after long passages. 

The president of the company mentioned, a few days after 
the policy was signed, that the plaintiffs ought to be notified of 
some information (the witness does not recollect exactly what) 
which the company had received of the date of the sailing of 
the vessel, different from that represented to them by Kilshaw. 

On this evidence the first jury were unable to agree in 
their verdict, and a majority of the second found for the plain- 
tiffs. With every disposition to reconcile that verdict with 
the weight of evidence, we have been unable todo so. It 
appears to us to preponderate in favor of the defendants. As 
we are, however, unwilling to put our conclusions in oppo- 
sition to those who from their pursuits in life may be supposed 
to have a knowledge of the various matters which enter into 
the inquiry, whether the time of sailing was material to the 
risk, and as we are at the same time unwilling to yield our 
impressions to that of a portion of the last jury, we think the 


course best adapted to promote the ends of justice, will be ta . 


remand the cause. 
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e Easrekn Dist. 


It is, therefore, ordered, adjudged and decreed, that th ~ 


judgment of the District Court be annulled, avoided and 
reversed ; and it is further ordered, adjudged and decreed, that ome 
the cause be remanded for a new trial, the appellees paying — mover. 
the costs of this appeal. 





CROZIER VS. HODGE. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The laws of other States must be proved by evidence to enable the Supreme 
Court to take judicial notice of them. When they are not so, the case 


wil! be decided by our own laws. 


Where the obligation is made to a commercial firm, the parties composing 
it must join in the action. 


This suit was brought to recover a debt due from the defen- 
dant to the late firm of Edward M‘Dermott & Co., of which 
the plaintiff was surviving partner, and in which capacity he 
sued. The petition set forth, that at the time the debt was 
contracted, dll the parties were citizens of the State of Penn- 
sylvania, and that M‘Dermott had since died, leaving the 
plaintiff, as surviving partner, charged with the settlement of 
the affairs. The defendant excepted to the plaintiff’s right 
of action, on the ground that the heirs of M‘Dermott should 
have been made parties to the suit. The exception was over- | 
ruled, an answer put in to the merits, and from a judgment 
in favor of the plaintiff, the defendant appealed. 


Peirce, for appellant. Lockett, for appellee. 


Porter, J. delivered the opinion of the court. 


- This is an. action brought by the surviving partner. of a 
commercial firm, once existing in the State of Pennsylvania, 
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Eastesy “Dist. The plaintiff being still a resident of that state. The petition 
February, 1882 states that the defendant executed two promissory notes in 
om fee of the partnership, which he has failed to pay, and it 
wovex, avers, that the plaintiff, as surviving partner, has a right to 
demand and receive from the defendant the whole amount of 

said notes. 

The defendant excepted to the petition, for want of proper 
patties, and averred that the heirs of the surviving partner 
should have joined in the action. 

The court below overruled the exceptions, and an answer 
being put in on the merits, and the cause heard on them, there 
was judgment in favor of the plaintiff from which the 
defendant appealed. 

The first question the case presents, is the correctness of the 
opinion of the judge of the first instance on the exception 
taken to the action. 

It has been argued before the court by the appellees, on the 
law of Pennsylvania ; and they have contended, that in that 
state, on the dissolution of the partnership, the right to 
reduce the choses in action belonging to the firm, vested in 
the surviving partner. Whether this power, although coupled 
with an interest, would enable the plaintiff to maintain an 
action in this state, is not clear, but we are not authorised to 
decide the case on the laws of Pennsylvania, for there is no 

The laws of CVidence on record, that they differ from our own. We have 
other states must repeatedly decided that the laws of other states must be 
doese ts erable proved by evidence, toenable us to take judicial notice of 
the Sup. Court them. When they are not so, we must decided the case by 
notice of them. our own law. It sometimes happens that parties consent to 
beg pod > the court acting on the knowledge which it may be supposed 


will be decided . 
Sovarenatns. to possess, or be able to acquire from books, or the laws of 


foreign countries, but in this instance that consent cannot be 
presumed, for the objection as to want of proof was taken on 
argument. 

By the laws of Louisiana, a surviving partner has not as 
such, the right to sue or receive the debts due to the firm, 
though he may obtain the authority to do so, by applying for 
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letters of curatorship on the estate of the deceased partner, Easrsan Disr. 
where the heirs are absent. Louisiana Code, 1131-32. . February, 1892. 
This is not the case of one creditor in solido who hasaright vouto1s 
to receive the whole of the debt, and who perhaps might sue area. 
for it. The obligation is made to a commercial firm, and the Bhalesaid the ob- 
parties composing it must join inthe action, for the debt is due ps gapecetaes | 
to the partnership collectively, and not to one or other of the So citedint 
partners as creditors in solido. must join in the 
action. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; and it is further ordered, adjudged and decreed, that 
the exception filed in this case to the petition, for want of 
proper parties, be sustained, and the petition be dismissed at 
the cost of the plaintiff in both courts. 


DOLLIOLE US. AZENTIA. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
Where the case comes up without any statement of facts, if it be shown 
that the judge promised to make one, but died without doing so, the 
case will be remanded for a new trial. 


The article 573 of the Code of Practice, does not require that error, to the 
prejudice of the appellant, be stated in the petition of appeal. 


The grounds upon which this cause was remanded are 
given in the opinion of the court, delivered by Mathews, J. 

The plaintiff in this case obtained an injunctiofi to stay 
proceeding on an execution which was levied on his property 
at the instance of the defendants, to satisfy a judgment 
which they had obtained against him. This injunction was 
afterwards dissolved, and the plaintiff appealed. 
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ltt lecein' 5 ala 


Eastrrn Dist. ‘The cause is now before this court on a return to a certiorayy — 


February, 1852. hich issued on the affidavit of the appellant’s counsel, sug 


porirore —_ gesting a diminution of the record. This diminution is a 


azexta. total want of a statement of facts which the judge a gu 


Where the case seems, by the affidavit, to have promised to make and send 
comes up with- 


out any state- with the appeal; and this was to have been done under a 
ite shown that consent of the parties to the suit. The return of the judge 
the Jotse Dp ev, to the writ does not negative the facts as contained in the afi. 
one, but died davit on which the process issued. The judge who presided 


without doin 
so, the case wil in the court below has since died, and in consequence of his 


b fe 

be remanded for death it is impossible that the statement promised and 
this case, can now be had. The only remedy which can be 
accorded, under its present circumstances, is to remand the 
cause for a new trial. 


required to enable us to render any judgment on the merits of 


In the course of argument to this court, the counsel for the — 


appellees moved to have the appeal dismissed on the ground 
of insufficiency in the petition of appeal, as error to the pre. 
judice of the appellants is not therein alleged, and referred in 
support of his motion to article 573 of the Code of Practice. We 


The article 573, have examined that article, and are not able to discover any 


of the Code 

Practice doesnot thing in it calculated to support this pretension. 

require that er- 

ror,to the preju- : 

nA It is, therefore, ordered, adjudged and decreed, that the 
in = petition of judgment of the Court of Probates be avoided, reversed and 


casiatl annulled ; that the injunction heretofore granted, be rein- 
stated ; nasil that the cause be sent back to that court to be 
tried de novo—the appellees to pay the costs of this appeal. 
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EasTERN Dist. 
COURCELLE Vs. LAUSANS ET ALS. February, 1832. 
: COURCELLE 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. v8. 


LAUSANS ET ALS. 
In an action by an undertaker of work, the testimony of persons of the same 


class should be received cum grano deductionis. 


Where the parties entered into a written contract to build for a certain sum, 

and afterwards made a verbal agreement, by which the original plan was 

changed, in an action by the undertaker on-a quantum meruit the defen- ¢ 
’ dant may give in evidence the original contract to show the value of work 


under the verbal agreement. 


If on a question of fact the appellate court differ with the judge below, his 


judgment will be reversed. 
Seghers, for appellant. Denis, for appellee. 


The facts are stated in the opinion of the court, delivered by 
Mathews, J. 

This case presents a claim on a quantum meruit for work 
and labor done by the plaintiff, and materials furnished in 
constructing a house, for the defendants. The court below 
gave judgment in favor of the former, to the amount of 
twelve thousand and ninety-six dollars and ten cents, from 
which the latter appealed. 

It appears by the evidence of the cause, that a written 
contract was made between the parties, in which the plaintiff 
agreed to build for the defendants, a house as described in 
said contract, for the sum of seven thousand five hundred 
dollars. The plan of the building was afterwards so much 
enlarged and altered by mutual consent, as to require in its 
construction, more than double the expense of materials and 
labor, which would have been necessary to complete the 
house on its original plan. In consequence of this alteration, 
it is contended on the part of the plaintiff, that the written 
contract ought not to be taken into consideration, in adjusting 


the value of services by him rendered, in the final completion 


of work, which he estimates to be worth nineteen thousand 
dollars. It is true that this estimation is established as just, 
™ ‘ 46 
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Eastern D1st. hy some of the witnesses who testified in the cause, and the — 


bruary, 1832. . a i 
Ahan Sabi judge a quo seems to have based his judgment on it. These 
coumnute witnesses are undertakers of buildings, and were chosen 


LavsaNS ET ats. the plaintiff who belongs to the same corps, and although there 
Inan action by j ing in the record directly opposed to their credibility 
an undertaker of is nothing in y Oppo bility, 


work, the testi- yet perhaps, their testimony should be taken cum grano 


mony of persons ee, 
of the same class deductionis. 


should be re- The original contract in writing by which the undertaker © 


ceived cum gra- : : 
no deductions. agreed to build the house according to the first plan, for 


’ v4 th 4 - M4 * 
auvhere the par~ seven thousand five hundred dollars, was offered in evidence 


a written con- hy the defendants, and received. A bill of exceptions to its 
tract to build for eel rm ; 

a certain sum, admissibility was taken. We are of opinion, that it wag 
and = afterwards 


made a verbal properly admitted. It may not be conclusive on the parties, © 


>. rer in relation to their subsequent verbal agreement, but is 
nal plan was certainly competent evidence, in estimating the value of the 

od, In an . : 
action by theun- Work and labor, as performed under this agreement. The 


dertaker on 2 first contract being in relation to a part of the whole work , 


quantum meruit, y : ; 
the defendant finally agreed on, ought to have considerable weight in 
may give in evi- di . . l . a eee 

dence the origi- Adjusting its value, it Is not separate and distinct from the 
my onwaet t© latter agreement. They are in truth, so connected with each 
of ee under other, that one of the witnesses estimates the additional labor 

everbalagree- . . 
Oe ee completing the house, by reference to that contract, and 


considers a fair allowance, in addition to the sum therein 


stipulated, to be eight thousand dollars. To the testimony 


of this witness and the amount as stated by the plaintiff, in 
his attempt to settle with the defendants, (in which he claims 
a balance of sixteen thousand two hundred and seventy 
dollars,) we think more weight is due, than to the opinions of 
the experts called in by him on the trial of the cause. The 
damages alleged to have been caused to the appellants, by 
an unreasonable delay in finishing the building, are not so 
distinctly ascertained by the evidence on that subject, as to 
authorise any reduction of the plaintiff’s demand on this 

— a oe account. In truth it is not clearly proven, that any unjustifiable 

appellate court procrastination took place. 

judge below, his A just decision of the case, depends mainly on matters of 


—- fact and arithmetical calculation. As our conclusions on the 
reversed. a 
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facts, differs from that of the judge below, his judgment must 
be reversed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided, reversed and 
annulled. And it is further ordered, adjudged and decreed, 
that the plaintiff do recover from the defendants and appellants, 
the sum of nine thousand and eighty-one dollars, with costs 
in the court below, those of the appeal, to be borne by the 
appellees. 


WITHERS’S HEIRS 0S. HIS EXECUTORS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
An emancipated minor has a right to receive the balance of his estate in 
money or notes in the hands of his tutor, without the intervention of a 


family meeting. 


By a judgment of the Court of Probates, the executors of 
Withers were directed to pay over to one of the heirs (a minor 
emancipated by marriage) her proportion in ‘the testator’s 
estate, consisting of money and notes. 

From this judgment the executors appealed. 


Slidell, for appellant. Seghers, for appellee. 


Martin, J. delivered the opinion of the court. 


M. Gordon and Thomas 8. Kennedy, two of the executors, 
are appellants of a judgment by which Margaret Withers, one 
of the heirs, has recovered, and the executors are directed to 
pay over to her and her husband, who is with her a party to 
the suit, a large sum in money and notes, being her share in 
the testator’s estate, although she and her husband be under 
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Essrzan nn age, while the account of Martin Gordon, one of said execu. 
February, 183 
=o shows alarge amount disbursed by said Gordon, who has a 
HIS oe right to retain in his hands whatever balance may appear 
due to him ; and their counsel has also denied and prayed the 
opinion of this court on the right of an emancipated minor to 


receive the whole amount of his estate in money and notes, 


and to discharge the executors of his ancestor and his tutor, 
without the interference of a family meeting. 
By the Civil Code, 373, the minor who is emancipated, has 


the full administration of his estate, and may pass all acts_ 


which are confined to such administration, grant leases; 
‘reeeive his rents and moneys which may be due to him, and 
give receipts for the same. 


rf In this article, of the code of 1808, whichis the 94th, 


page 74, the debts the minor might receive were, it is urged, 
those which became due to him in the administration of his 
estate, or by the sale. of the produce of his land, and the 
receipts he was authorised to give were such as were confined 
to his said administration. For the article which there pre- 
ceded, shows that he was not to receive the balance in the 
hands of his tutor or curator; for this was to be laid out, 
immediately on his emancipation, on some property, moveable 
or immoveable, that might yield him a revenue. This was, 
indeed, to be done by the minor himself or assisted by a cura- 
tor ad hoc, appointed by the judge and with the previous 
advice of the family meeting, touching the advantage or dis- 
advantage of such a purchase, art. 90, p.74. The sound 
construction of this article we think to be that the curator 
was to retain the purchase money till the purchase was 
agreed on and assented to, and then he was to pay the money 
to the vendor. This construction is the most beneficial to the 
minor, as it preserves to hini the responsibility of the curator, 
his real estate and his sureties, till the funds were represented 
by the property purchased. 

The jurisconsults, by whom the amendments to the former 
code were prepared, appear to have been of opinion that this 
90th article had become superfluous, since it had been ordered 


: tors, who was her tutor, until her emancipation by marriage, 
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that the property of minors should be preserved in kin — 


Additions and Amendments, 29. It seems to have escaped ce: 
their attention and that of the legislature, that active debts oRepE eID 
often constitute a considerable proportion of many estates. As ms EXECUTORS. 
to these, the article 90 was evidently an essential one ; but if 
the legislature fail to make provision, or repeal that existing 
in certain cases, this does not authorise courts of justice to do 
it, or provide other provisions in such cases. 

The office of curator expires on the emancipation of the 
minor. The latter is then put in possession of his estate, and 





the law authorises him to administer it, Jd. 373. Without 


the authority of the judge, or the advice of a family meeting, 
he cannot alienate hislandor slaves, Id. 376. Hence with 
ithe may. He cannot dispose of any property, real or per- 
sonal by donation inter vivos, unless by marriage contracts in 
favor of his wife, Id. 377. Hence he may alien his personal 
property. 

The code, therefore, seems, with regard to his estate, to An emanci- 
impose no incapacity on the emancipated minor, except as to be ve ap 
the alienation of land and slaves, by a gratuitous or onerous the balance of 

his estate in mo- 


title, and the alienation of his moveable property by a gratui- ney or notes in 
the hands of his 


tous title. The courts cannot, therefore, consider him under heneeatteaiie 


any other incapacity. In the present case, the property intervention of a 
claimed, exceeds fifty thousand dollars. It ig her whole? "= 
estate. The receipt of it leaves that sum in her hands, and 
those of her husband, liable to all the accidents which attend 
the possession of property in the hands of an emancipated 
minor. She might not sell an old slave not worth two hun- 
dred dollars, and she may alien those fifty thousand dollars 
without restraint. For money is not susceptible of any 
administration, except by alienation. This is certainly an 
anemaly in our law ; but it is thus written. 
The curator has a lien on the estate of the minor. He 
cannot, therefore, be compelled to part with it, without retain- 
ing his advances. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be annulled, avoided and 


} 
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reversed, and the case remanded with directions to the judge — 


to audit and settle the accounts of executors, to allow him his 
legal advances, and give judgment for the balance in favor 
of the minor; the costs to be paid by the estate, and those 
of appeal to be paid out of the minor’s portion in said estate, 


NICOLET ET ALS. US. INSURANCE COMPANY. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


If a quantity of cotton in several warehouses, be insured to a given amount, 
and the insured suffers a loss by the destruction of cotton in one of the 


warehouses to the amount insured, he is entitled to full indemnification, 
a 


He is not compelled to reduce his claim in the proportion which the cotton 
destroyed, bears to the whole he had in the several warehouses. 


This was a claim for loss under an insurance from fire, 
The policy stated, “that T. Nicolet & Co., had paid the 
defendants the sum of one hundred dollars, for insurance 
from loss or damage by fire, according to the tenor of the 
conditions hereunto annexed, not exceeding in each case the 
sum or sums hereinafter recited, upon the property herein 
described, in the place or places herein set forth and not 
elsewhere, (unless allowed by endorsement previously made, 
as set forth in the margin,) viz: on cotton to the amount of 
twenty thousand dollars, or as may appear to that extent 
located in their names, in seven named presses, say, twenty 
thousand dollars.” On the same sheet were printed several 
articles entitled, “ Conditions of Insurance.” The first of 
which stated, that “each building must be separately valued 
and a specific sum insured thereon, and in like manner, a 
separate sum insured on the property contained therein.” 
The eleventh article stated, “ that for the further convenience 
of merchants and others, who have property in two distinct 
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ildi the same may be insured ‘with the customary Esrzan Dist. 
buildings, y ry paca 


average clause.” a 

No average clause was written out, but proof was given of “tous? sr aus. 
what was the usual average clause, and two witnesses xsuRance co. 
proved, that it was usual to insert it in the policies of another 
office, viz: The Louisiana State Insurance Office, though 
they stated, no instance had occurred of a loss being paid 
under such circumstances. On the back of the policy was 
endorsed, T. Nicolet & Co., cotton, six months, twenty 
thousand dollars at one-half per cent., one hundred dollars ; 
and it was proved, that from one-third to one-half per cent., 
was the current premium for the risk on a single press. 

Hart’s press, one of the seven, was burned, and the plaintiffs 
had therein at the time, five hundred and fifty-seven bales of 
cotton, of which four hundred and sixty-three, worth seventeen 
thousand eight hundred and forty-six dollars were lost, and 
ninety-four, the value of which was not shown, were saved. 

There was also at the same time, in the other six presses, 
four hundred and fifty-seven bales, the value of which was 
not shown. 

To the plaintiff’s application for payment, the defendants 
objected, unless an account was furnished of the amount of 
cotton at risk in the remaining six presses, which plaintiffs 
refused to give. Suit was then brought, the defendants paid 
eight thousand five hundred dollars without prejudice, and it 
was prosecuted for the balance. There was a verdict and 
judgment for the plaintiffs, and the defendants appealed. 


Strawbridge, for appellants. Lockett, for appellees. 


Mathews, J. delivered the opinion of the court. 


This is a suit on a policy of insurance against loss or 
damage by fire on cotton located in several cotton presses situ- 
ated in the city of New-Orleans. The petitioners allege that 
they have suffered loss and damage to the amount of seven- 
teen thousand eight hundred and forty-six dollars and eighty- 
two cents, in consequence of the destruction of cotton in one 
of the places where it was located, viz. in the cotton press of 
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N. & B. Hart, wheréin they had cotton to the value of tw 


thousand dollars, the said press being burned and cons ‘ 


sumed by fire on the twelfth of January, 1830, ond hey 
claim as indemnity the amount first stated. 


The answer of the defendants admits the important inciy | A 
as set forth in the petition ; but denies the plaintiffs’ right to — 


€ 


recover more than indemnity for a proportional loss of the 
cotton in Harts’ press, averaging the damage sustained in that — 
place by the entire value of all the cotton located in the other — 


presses mentioned in the policy; and on a comparative esti. 
mation of loss on these principles, eight thousand five hun. 
dred dollars were paid to the plaintiffs, leaving a balance due 


(according to the principles for which they contend) of nine — 


thousand three hundred and forty-six dollars and eighty-two 


cents, for which a verdict was found by a jury to whom the ~ 
cause was submitted, and judgment being rendered in pursu- — 


ance thereof the defendants appealed. 
The sole question presented, by the case, to be determined, 


is whether the insurers are bound, according to a just and 


legal interpretation of their contract, to indemnify the insured 
to the full extent of their loss, or only pro rata on an average 
estimate of the amount lost, compared with the value of all 


the cotton stored in the various presses mentioned in the. 


policy. 

The counsel for the appellants relies on two principal 
grounds for a reversal of the judgment rendered by the court 
below. He insists: 1. That the loss must be averaged accord- 
ing to an express condition of the policy. 2. If such con- 
dition be not expressed in such a manner as to bind the 
insured to submit to average, a legal construction of the con- 
tract imposes on them this obligation. The clause of the policy 
assumed as giving a right to the insurers to claim the benefit 
of average, is found in the eleventh article of a printed paper 
attached to the contract of insurance, and headed conditions 
of insurance. These may be presumed to be the conditions 
on which insurances can be obtained by applicants to the 
company. They are twelve in number, and all favorable to 
the interests of the insurers; but certainly may be waived by 
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the party in whose favor they are stipulated ; and if a con- geno 


tract, by which risk is assumed, contain express agreements 
legally irreconcilable with these printed conditions, the former “17 ¥F 41. 
must prevail. The article relied on is in these words: “For mrsurance co. 
the further convenience of merchants who may have property 
in two or more distinct buildings, the same may be insured in 
one sum with the customary average clause.” Suppose, how- 
ever, an insurance be made without this clause, would it 
be the duty of a court, called on to interpret the contract of 
the parties, to consider every thing as stipulated in it which it 
might by a grant have contained, in the absence of any clause 
to that effect? We think not. This article contains an 
enunciation to the public that the New-Orleans Insurance 
Company will insure property in two or more distinct build- 
ings, in one sum, with the customary average clause, but does 
not declare that they will not make such insurances without 
that clause. In the article immediately preceding, it is 
declared that “no policy for a shorter period than a year shall 
be issued to cover other, than specific goods identified by marks 





and numbers.” But in the very policy before us we find this 


company insuring property for six months only, without spe- 
cification, either by marks or numbers, yet it is not pretended 
that the contract is void on this account, although directly 
opposed to the condition stated in the printed articles. The 
absurdity of such a pretension is perhaps the reason why it 
has not been urged against the plaintiffs. The difference of ig 
absurdity is not easily perceived, between insisting on an 
article which would entirely annul the contract, and one 
which might radically change the nature and extent of the 
obligations created by it. We are of opinion that the clause 
relating to average, not being inserted in the body of the 
policy, may be considered as waived. 

It is true that in the case of Cornett and Wife vs. The Hope 
Insurance Company, this court gave an interpretation to the 
contract which enforced obligations, such as are imposed on 
persons insured against loss or damage by fire; by the eighth 
article of the printed conditions of insurance as published by 
the New-Orleans Company. 


47 
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Easrrnx Disr. ‘This article relates to the proof required to enable persons 
pee ose insured to recover indemnity for losses which they may have . 
NICOLET ET 418. sustained by fire. It contains no provisions partaking either . 
insurance co. of the essence, or nature of the contract of insurance. [t @ 
simply points out the manner in which the insured must 
proceed in order to enforce their claims against the insurers 
Being a condition on which the intrinsic obligations of the 
contract do not depend, but only the mode of enforcing them; _ 
and as it imposes a duty on neither of the contracting parties 
inconsistent with the stipulations contained in the body of — 
the contract, they may properly be considered as having con. 
tracted in relation thereto, and that the obligees are bound to 
perform all things therein required, necessary to a recovery as — 
making a part of their agreement. No evasion of the condi _ 
tions imposed by this article ought to be presumed, as was — 
done in the case of Workman against the Louisiana Insurance 
Company, in relation to descriptions of houses, as required by 
the first article of their printed conditions; because the main — 
contract in the former.case was in no respect contradictory to, 
or irreconcilable with the article touching the proof required 
by the insurers, before their consent to pay for loss would 
become final and conclusive. Viewed in these lights, it is 
evident that there exists no contradiction or hostility between 
the doctrines of those cases; some of the obiter dictums in the 
last decided, may possibly have been too general ; but that 
which was done, we still believe tohave been legally and 
correctly done. = 

Whether the defendants in the present case be bound 
according to a just and legal interpretation of their contract, 
to indemnify the insured to the full extent of their loss or only 
by average (leaving out of view the clause of the eleventh 
article, which might have been inserted) is a question not of » 
easy solution. 

The rules which would govern in a case of marine insu- 
rance similar to the present, appear to be well settled, and the’ 
principle which prevails in the construction of a contract of 
the former kind, seems to be firmly established and fixed by 
law and usage in most commercial countries ; and has been 
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adopted as a rule of decision in the United States. According — _ 
to this principle, in the event of a partial loss on vessels or Hicsmt. oewd 
merchandise insured against risks by sea, an average takes *1oUeT sr aus. 
place, regulated by a per centage on the whole value of the msunancs co. 
property insured, whether that value be entirely covered by 
the policy or not. If the insurance be for less than the whole, 
the underwriters are responsible only in the proportion which 
the part of which they have assumed the risk, bears to the 
whole. Phillips on In. p. 372. Park, 137. 
The doctrine established in England and the United 
States, relative to adjustment in cases of partialloss on pro- 
perty covered by marine insurances, seems to prevail in 
France to the same extent, in contracts of insurance against 
loss and damage by fire, as appears in a new treatise on 
insurance against fire, written by Boudousquie, and edited in 
1829. See this work, pp. 187, 357-8. 
How a difference in rules of interpretation of a contract of 
assurance against loss by fire, and one against loss by sea, 
can reasonably exist, it is difficult to perceive. The first 
principles on which any course of reasoning can be fairly 
pursued are certainly the same in both cases. The intention 
of the parties to either contract must be sought for in the 
expressions of the instrument from which these obligations 
result. Let us examine the policy now under consideration, 
independent of that general usage which has assumed the 
force of law, in relation to marine insurances. The plaintiffs 
procured insurance on cotton to the amount of twenty 
thousand dollars, located in their names in seven different 
storehouses, for which they paid a premium of one hundred 
dollars. In consideration of this premium, the company pro- 
mised to pay to the assured for all such damage and loss as 
should happen by fire to the property insured, not to exceed 
the sum of twenty thousand dollars. It appears by the evi- 
dence of the case, that the plaintiffs had cotton to the value of 
thirty-nine thousand and eighty-four dollars (located in the 
various places as designated in the policy) at the time when . 
part of it, valued at seventeen thousand eight hundred and 
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y-six dollars, was destroyed by fire by the burning of one. 3 
of the warehouses in which it was stored. An obligation tg — 


NICOLET ET ALS. nav more than twenty thousand dollars could, in no event; — 
v8 ‘ 


msurance co, have been imposed on the insurers. If the property at risk 
had been of a value less than this amount, the assured would _ 
have-been entitled tono more than an indemnity, equivalent — 
to their loss and the sum stipulated in the contract reducible _ 
to the actual damage. If the property insured exceeded the — 
amount covered by the policy, the indemnity, in the event of 
a total loss, could not be enlarged so as to afford full protection, 
In the first hypothesis the contract is favorable to the insurers, 
because less was put at risk than an equivalent to the pre. 
mium ; or if they are obliged to return a part, the premium 
and risk might be deemed correlatives, In the second, they. 
are clearly so, according to the contract. This correspons — 
dence between premium and risk is, perhaps, a fundamental — 
. principle of all agreements to indemnify for losses. But ina — 
contract where the obligation to pay on account of loss, can — 
in no event surpass the relative premium paid, it would seem — 
that justice ought to require the obligors to make good the 
full amount of damages sustained by the destruction of any ~ 
part of the property insured to that amount. The amount — 
insured by the present policy was not sufficient to cover the’ 
whole of the property put at risk, and consequently could not « 
protect all the parts. All were, however, in danger, and it 
may as well be considered as attaching to the part destroyed 
as that which was saved from the fire. The company bind 
themselves by the contract to pay, make good and satisfy all 
such damage or loss as shall happen by fire to the property 
weaneitinnal insured ; artd it is shown by the evidence that loss has been 


cotton in covered sustained amounting to seventeen thousand eight hundred 
uses, be : , : ‘ 
insured to a giv- aNd forty-six dollars. Looking alone to this contract could it 
pa 5 _ be said in truth that its obligation may be discharged by the 


fers a lossby the payment of a sum less than all the damage and loss suffered 
destruction 


0 . Ph . ° 
cotton in one of by the insured? Their intention was evidently to cover the 
~- a risks on ali and every, or any parts or parcels of the cotton 


inne, ~ a insured, to the extent of twenty thousand dollars, or under that 
entitle : A ‘ 
indemnification, Sum, as loss might happen; and there is nothing on the face 
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of the policy which shows that the insurers did not acquiesce Eastsnx Drsr. 
in this intention. A different interpretation would not afford a 
complete indemnity, although such would be required in "1°OUNT Er ats. 
conformity with rules as laid down in Boudousquie’s Treatise rsunaxex co. 
on Insurance against Fire; but they are not the rules of con- elie is net com 
to reduce 


struction which seem to prevail in the United States ; and the his claim in the 
latter we think may be justly adopted in the decision of the i re 
present case, without entering into any discussion of the wil wee 


weight of arguments which might be urged in opposition. whole he had in 
See Phillips on Ins. p. 375, note, and 6 Pickering, p. 186, — Eeeew rer 
of Cases in the Supreme Court of Massachusetts. 

The verdict and judgment of the District Court is cisnstict; 
except in allowing interest. The claim was uncertain and 
unliquidated until that judgment was rendered, and interest 
should not have been allowed in this respect, it is precisely 
like the case of Workman vs. Louisiana Insurance ‘Company, 


in which interest was refused. 


It is, anaes ordered, adjudged and decreed, that the 
judgment of said court be reversed and annulled. And pro- 
ceeding here to give such judgment as ought there to have 


’ been given, it is further ordered, adjudged and decreed, that 


the plaintiffs and appellees do recover from the defendants and 
appellants the sum of nine thousand three hundred and forty- 

six dollars and eighty-two cents, with costs in the court below ; 9 
those of the appeal to be borne by the appellees. 
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Eastern Dist. 
Pobessaryy 1852, BABIN ET ALS. vs. PHILLIPON’S EXECUTORS. 


—————— 
BABIN ET ALs, 


v8. APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY Oy 


PHILLIPON’S 
EXECUTORS, NEW-ORLEANS. 


Contradictory evidence does not authorise the reversal of a judgment ona 
question of fact. 


Whether in case there be heirs entitled to inherit jointly with an absentee, 
who is not known to have ceased to exist, they have or have not the right 
to the exclusive possession of the estate ?—Quere. 

When there are none such, the heirs of the absentee may be put in 
possession. 

i . 

The facts are fully stated in the opinion of the court, 

| delivered by Porter, J. 

} The plaintiffs, who allege themselves heirs of the testator, 

a 

| 

| 


claim from the defendants, the estate in their possession. 

The answer puts their quality as heirs at issue. There 
was judgment in the court below for the plaintiffs, and the 
defendants appealed. 

The petitioners state, that they are nephews and nieces of 
the deceased. They prove the death of their grandfather 
and grandmother. One portion of the petitioners who claim as 
heirs of Brecq, prove also, the death of their mother, but itis 


of the testator’s sister, shows at the same time, they hada 
brother, whose death is not shown, and who is not a party to 
this suit. The evidence on this head, is contradictory, and 
Contradictory does not authorise the reversal of the judgment, rendered 
i Evidence {0° below on a question of fact. 
reversal of . It is objected to the other petitioner, Babin, that he has not 
| an “of f fact, established the death of his mother, and that until he does so, 
he cannot demand the succession from the executors. This 
objection presents the only question of importance, or difficulty 
in the cause. 
- It is in proof, the mother disappeared from her usual place 
| of residence in France, forty-four years ago ; she has not been 


heard of since, and is generally reputed to be dead. About 





ojected, that the evidence which shows them to be children | 
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thirty-three years since, a tutor was appointed to the petitioner, a 


on the ground that his father and mother were dead. This 
tutor administered his ward’s property, and at the expitation *4»™. 5" 4s 
of the minority, rendered an account to the petitioner. ee 

The defendants insist, that the death of the mother is not- 
positively proved, and that as one hundred years have not 
elapsed since her birth, her existence must be presumed. 

The plaintiff contends, it is sufficient for him to show, the 
existence of his mother was not known at the. time the succes- 
sion was opened, and that if it was uncertain, he has a right 
to be put in possession of the inheritance. He rests this 
pretention, on the 78th article of the Lousiana Code, which is 
in these words. 

‘In case a succession shall be opened in favor of a person 
whose existence is not known, such inheritance shalt devolve 
exclusively on those, who would have had a joint right with 
him to the estate, or on those on-whom the inheritance would 
have devolved, if such person had not existed.” 

Some observations have been addressed to us, on the 
difference between the French and English texts of this 
article in our code. But they appear in substance the same. 
By the former, the succession falls to: those, “qui Pauraient 
recueillié a son defaut, that is, to those who would have received 
it in default of the person whose existence is unknown, By 
the latter, it is taken by the heirs who would have inherited, in 
case the individual in regard to whose existence uncertainty 
prevails, had not existed. The same idea is conveyed by both 
texts. 

The article in our code, is taken verbatim from the Napoleon. 
It has given rise to a considerable difference of opinion among 
the jurists of France, and the decisions of their tribunals of 
appeal, are contradictory in relation to it. The court of. 
cassation does not uppear to have yet settled the several 
questions to which it may give rise. That presented by the 
facts now before us, is yet undetermined, though many of the 
principles of law involved in it, have received a very full 
discussion, and some of them a judicial decision, by the court 
of last resort. The authorities cited in support of the heir, 
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have inherited jointly with his ancestor, are Delvincourt, vol, ee 


——. | oe. Sirey, vol. 12, an. 1812, p. 2, 292. Ligislation et Juris 


cuaeaiaeid's 


EXECUTORS, - 


des successions par Paillet, vol. 3, p: 36. Those in the ne 


tive of the proposition are Toullier, Droit Civil, liv. 1, tit. 4, see, x 
2, no. 475 et 476. Merlin, Questions de Droit, vol. 1, verbo abe g 


sent. Merlin, Répertoire, vol. 1, p. 30, verbo absent. Favarde 
De Langlade, Répertoire de la Nowvelle Législation, mot absent, 
sec. 3, §2, p. 22.  Sirey, vol. 12, an. 1812, pt. 2, p. 27. Ibd., an. 


4 


1808, p. 2 et 193. Ibd., 1827, p. 157. Proudhon, Cours de : 


Droit Frangais, vol. 1, p. 192 a 195. 

When this case ‘was first before us, we were of opinion, — 
that the children of the absentee, could not claim the share — 
which their ancestor might have demanded in the succession, 


were he present. We thought that interpretation most sound, | 


which considered his existence, or his death unknown, until’ 
one hundred years had elapsed from the time of his birth, and 


that as his existence was not known, those who would have — 


inherited jointly with him, had he been alive, must, under 
the article of our code already cited, be put in possession of 


the estate. Further reflection, however, and the authorities 
cited on the second argument, have somewhat weakened our. 
confidence in the correctness of the conclusion we first came 
to. But itis unnecessary to form or express any positive 
opinion on this point, as we are satisfied the case before us — 


may be decided, without touching on this debateable ground. 

In the court below, the succession was claimed by Babin, 
as the heir of Elizabeth Phillipon, and by Maria and Angelique 
Brecq, as heirs and representatives of Charlotte Phillipon, 
deceased. Both parties in right of their respective mothers, 


claimed for each, the one-half of the succession of ‘their ° 
uncle. And the Court of Probates, by separate and distinct ' 


judgments, decreed, one-half the estate to the Brecgqs in right 
of their mother Charlotte, and the other half to Babin in right 
of his mother Elizabeth. From these judgments the execu- 


tors have brought the cases before us, by two appeals, though 
_as in the argument before the court, they have been considered 


one cause, relating to the settlement of Phillipon’s succession. 
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One of the appellees has prayed, that the judgments rendered — 4 


below may be amended in his favor, and therefore, though they —___—_ 
may be reversed and the right acquired by them diminished, — 
they cannot be in any respect altered and made more favora- sauaaren 
ble to him. Nor can he hereafter, have any errors in thee : 
judgments, prejudicial -to his legal rights, corrected by a 
subsequent appeal. In that respect, the matter has passed 
into the authority of the thing judged. The Code of Practice 
is express on this point. See article 889. 
The provision in the Louisiana Code, already cited, gives 
that part of a succession, which devolves on a person whose 
existence is unknown, to those who would have had a joint 
right with him in the estate, or to those who would have 
inherited in case “ he had not existed,” a son defaut. 
It was contended on the first argument, and such was our 
impression, that the law intended to give the succession, to 
those who would have inherited, had the heir who is not 
known to be alive, never existed. In other words, to the heir 
or heirs, next in order of succession. We: think, however, 
with the counsel for the appellees, that the better opinion is, 
the provision did not contemplate the exclusion should be 
carried so far, and that it was intended, to give the property to 
those, to whom the inheritance would have devolved, had the 
absentee not been in existence, when the succession was opened. 
Leaving, therefore, the question untouched, whether in case ___ Whether in 
there had been heirs, who would have taken jointly with the heirs entitled - 
absentee, they might not have had the right to the exclusive siaanineeee 
possession of the estate, we think that where there are none Whoisnotknown 


: : : ! to have ceased to 
such, the heirs of the absentee may be put in possession. exist, they have 


Because, had he not existed at the time the succession was ape —— 
opened, they would have stood next in order to the deceased, oo P we 8 
and could have inherited. estate?— Quere. 
If this position be sound, how stands the present case? wie ore 
The collaterals who under the previous part of.the article, in are none such, 
the opinion of some, might have claimed the whole of the a ek 
succession, have in their petition only demanded the one-half ll in posses- 
of it. The court has confirmed their pretensions by its 
judgment, and the matter as we have already seen, has passed 
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into the authority of res judicata. By doing so, they have 
lost their right to the remainder of the estate, and left it open 


to any other heir who may present himself. The persons 


therefore, claiming in default of the absentee, freed from any 


contest with, or embarrassment from, the conflicting claims — 


of those who would have inherited jointly with their ancestor, 
have the same right.to receive it, as if these collaterals did not 
exist. The question then is, whether the executors can retain 
it. We think not, for the petitioner is the person who would 
have inherited, had the ancestor not existed at the time the 
succession was opened. 

This conclusion which we believe to be in consonance with 


the strict principles of law, eminently promote the equity 


of the case. 


It is, therefore, ordered, adjudged and decreed, that thé 
judgment rendered by the Probate Court in favor of Jean 
Babin, and Maria and Angelique Brecq, against the executors 
of the estate of Jean Phillipon, be affirmed, the costs to be 
paid by the estate. 


COWAND ET ALS. vs. REYNOLDS. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


The surety of the vendor of a slave who warrants only the title, is not 
liable for expenses to which the vendee is put in consequence of the slave 
being affected with the redhibitory vice of running away. 


But the vendor and surety are equally responsible on their warranty of title, 
for the damages incurred in case of eviction. 


The defendant guarantied to the plaintiffs the title to a 
mulatto boy, which they had purchased as a slave from one 
Campbell, in the state of Mississippi. It having been ascer- 
tained that the boy was free at the time of the sale, the 
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i as brought to recover from the defendant on ©4sT#2» 
present action W g —— 


his guarantee of title, the amount of expenses incurred by 
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the plaintiffs while the boy was in their possession. There ial 


was a verdict and judgment for the plaintiffs, and the defen- 
dant appealed. 


McCaleb, for appellant, contended : 
1. That the defendant was not bound to pay, beeause he 
guarantied éitle, and not against the vice of running away. C. C. 


3006—8. 
2. The contract was made, and act of sale passed in the 


state of Mississippi. Lex loci contractis must govern, The 
commoh law prevails in Mississippi, and under it the defen- 
dant is responsible for nothing but the title. 


Preston, conira : 

1. The defendant gave a general guarantee of title, and is 

liable to every thing accessary to that guarantee. C. C. art. 
3009. 
2. The common law is the same as our own as to the 
responsibility of a covenanter, or one who is sued by action 
of deceit in a sale, and the surety of the guarantee by the very 
words is liable to the same. 8th Mass. Reports. 221. 1 
Johnson's Rep. 275. 


Mathews, J. delivered the opinion of the court. 
This is a suit against the surety, in warranty, of a vendor 


of a slave, to recover damages which the plaintiffs allege they 


incurred in relation to said slave in consequence of various 
expenses which they were compelled to pay for his safe 
keeping, clothing, medical bills, &c. 

The cause was tried by a jury a second time in the court 
below (a new trial having been granted after the first jury 
had passed upon it) who gave a verdict in favor of the plaintiff 
for two hundred and sixty-six dollars and ninety cents, on 
which judgment was rendered, and the defendant appealed. 

It appears from the evidence of the case, that a mulatto 

" man had been sold to the plaintiffs, by Jos. B. Campbell, as.a 


REYNOLDS, 
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Eastern Dist. slave for life. The deed of sale was made in the state of 
February, 1832. 
———————— 
cowanp sr 418. guaranty the title to said mulatto, by signing a short instry- 
nexNowws. ment to that effect written under the bill of sale. The indie 
vidual thus sold as a slave was found to have been free at the 
time of the sale, and consequently the vendor was without 
title. The title having failed, the vendees sued both seller 
and surety, and obtained a judgment for restitution of the 

price, &c. 

The testimony shows that the plaintiffs were compelled to 
pay the amount as found by the jury on account of expenses 
incurred by the absconding, sickness, &c. of the pretended 
slave, whilst in their possession, under the title as guafantied 
by the defendant; and the only question in the case is, 
whether he is legally bound to refund to them the money in 
this manner disbursed, according to a just interpretation of 
the obligations of his contract. 

The surety of A considerable part of the disbursements made by the 
> = plaintiffs, was in consequence of the conduct of the person 
rants only the sold, which had he been a slave, would probably have consti- 


title,is not liable 


for expenses to tuted the redhibitory vice of running away, and for which the 
which the ven- 


. dee is putincon- Surety by the terms of his contract, being only a warrantor of 


gg a = the title, would not be bound, whatever may be the oblix~ 
fected with the gations imposed by law on the seller. The responsibility of 
poe Bl the former must, therefore, be tested according to the pro- 
visions of law which determine the obligations and responsi- 
bility of settlers to purchasers in cases of eviction. These are 
ascertained by the article 2482 of the Louisiana Code, and 
amongst them is the obligation imposed on a vendor to pay 
any damages which a vendee may have suffered, besides the 
price that he has paid. The sale in the present case may be 
considered as having been made in good faith, the seller not 
knowing at the time any defect in his title. In consequence 
of the eviction, or the loss of title to the slave by the estab- 
lishmentof his freedom, which induces the same consequences, 
the damages for which the vendor is legally responsible above 
the price, are those only which the buyer has suffered in rela- 


tion to the thing sold, propter rem ipsam, and such as he could 


Mississippi, and the present defendant bound himself to — 
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not consistently with his situation as possessor of the property, Eastsrw Drsr. 
have avoided. Until the determination of the question, as to piconet 
the liberty of the mulatto sold, the purchaser was under an ©W4%®. ¥F 41s. 
absolute necessity of keeping him, in order that he might be REYNOLDS. 
identified before the court which held cognizance of that 
question, and to effect this purpose. It is shown by the evi- 
dence that the buyer was obliged to incur expenses in conse- 
quence of repeated absconding by the person held as a slave ; 
and these expenses were sustained propter reh ipsam. So 
were those paid to the physician, and also the charges of the 
counsel who appeared for the plaintiffs in relation to the suit 
concerning the right of holding in slavery the subject of the 
contract of sale. 
In considering the responsibility of the vendor in damages, 
to the vendees, this matter has not been examined in relation 
to redhibitory defects, but simply as a consequence of eviction, 
which renders unimportant the question whether the cause be 
decided by the laws of Mississippi or of this state. The pri- 
mary cause of all the trouble and expense to which the appel- 
lees were put, in relation to the individual who was sold, is the 
want of right or title in the seller, who assumed to sell a free 
man as a slave; and although he may have been in error as 
to his right, it is more just that he should bear the evil conse- 
quences of this error than that they should be imposed on the 
purchasers from him. We, therefore, conclude that the gi the ven- 
vendor would be legally subjected to the damages claimed by dor and surety 
thesplaintiffs in this suit under his warranty of title. It sil ed ae 
remains for us to inquire whether the same obligation be ‘B*", “aTanty 


of title for the 
imposed on his surety. On this part of the case no doubt can damages re 
rest. The article 3009 of the Louisiana Code is explicit: “A — : 

general and indefinite suretyship extends to all the accessories 

of the principal debt, &c.” And we have already shown, that 

the damages now claimed are legal accessories of the principal 


sum demandable (viz. the price) in an action of warranty. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 
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Februmy; 1892. WILBOR vs. M‘GILLICUDDY. 
WILBOR 


08. 
M‘GILLICUDDY. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A new trial will not be granted onthe ground of newly discovered evidence, 
if it appears from the affidavit of the party applying, that that evidence 
consists in the testimony of a person whom he had summoned as a witness 


and dismissed without examination. 
A re-sale is one way of establishing the injury arising from a breach of 
contract, but it is not the sole way. 


The rules established by the Code of Practice, in relation to a real tender, 
do not apply to the case where a debtor is to be put in mora. : 


A demand on the debtor, in order to put him in delay, requires no particular 
form, it is sufficient if the rule be substantially complied with. 


v ‘ 
The notification ought to contain a demand of performance on the part of 
the debtor, and announce a readiness on that of the creditor, to do what 


the agreement requires of him. 


The debtor cannot require of the creditor to prove his ability, to comply 
with his part of the agreement, unless that fact be put in issue by the 
pleadings, and whether that inability might not be alleged as matterof . 


" defence, or in mitigation of damages?—Quere. 


The facts and pleadings are fully stated in the opinion of 
the court, delivered by Porter, J. ; 

The plaintiff sues, to recover from the defendant, damages 
for failing to comply with a contract by which he purchased a 
certain quantity of molasses hogsheads, at a fixed price. fhe 
petition sets out the contract, alleges a readiness on the part 
of the plaintiff to comply with the obligations it imposed on 
him, and a refusal on that of the defendant to carry the 
agreement into effect, though afterwards requested so to do. 

The answer puts the existence of such a contract at issue, 
and denies the right of the plaintiff to recover damage. jf it 
\ did exist, by reason of the defendant not having been put in 
ii default. 
i The cause was submitted to a jury in the court of the first 
i instance, who found for the plaintiff, and assessed his damages 
| _ at eight hundred and seventy-five dollars. 
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The defendant moved for a new trial on three grounds: 1. 
That of newly discovered evidence. 2. That the verdict was 


contrary to the charge of the court, and the law and evidence. 


of the case; and 3. That there was no legal evidence of the 
defendant having been put in default. 

The second and third of these grounds, with the exception 
of that part of the second which relates to the charge of the 
court, will be considered when we come to treat of the merits. 
The charge of the court is not spread on the record, and it is 
immaterial whether the verdict was contrary to, or in 
affirmance with the charge, so that verdict’be right. - 

In the affidavit made in relation to the newly discovered 
evidence, the defendant swears, that since the judgment he 
has discovered evidence material to his suit, although he has 
used every effort and diligence in his power to procure the 
necessary testimony ; that said evidence consists in the testi- 
mony of J. Berry by whom the defendant can prove that the 
plaintiff had not the hogsheads ready to deliver at the time he 
made the contract, nor at any time between that day, and the 
day on which the suit was instituted. 

There is an admission on record that this witness was 
summoned on the trial on the part of the defendant ; that he 
attended during the greater part of it, and that he was dis- 
missed by defendant’s counsel without being examined. 

There had been other contracts between the parties in 
relation to molasses hogsheads, and it appears by the evidence 
on record, that the witness was the person who on each occa- 
sion, had the possession, and made delivery of them to the 
defendant. If the evidence was material, we think that ordi- 
nary diligence should have induced the defendant to inquire 
of this person whether he had those also in possession which 
formed the subject matter of the present action. Not only 
would diligence have suggested the propriety of seeking infor- 
mation there, before the trial; it appears tous it is the first 
quarter in which it would be sought. When we join to this 
obvious reflection, the fact of the witness being summoned, 
and dismissed without examination, we cannot say the court 
below erred in refusing the application. 
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Eastern Dist. The argument of the case has taken a very extensive range, a 
but the real matter for our examination seems to lie in a very | 
witnon narrow compass. <s 
M‘emuicuppy. It was argued, there was no contract proved by two wit, | 
nesses, or by one witnessand corroborating circumstances. Thig _ 

question we think correctly settled by the verdict of the jury, 7 

Without that verdict we should come to the conclusion on the _ 

evidence before us, that there was such a contract as the 


February, 1832. 


plaintiff has alleged in his petition. 


Again it was urged, that no damages were proved, because a 
the plaintiff hadmot shown he had re-sold the same mer. . 





chandise, and sustained a loss by doing so. A re-sale is cers 


A re-sale is one tainly one -way of establishing the injury arising from a — 


way of establish- 


ing the inury breach of contract, but it is not the sole way. If it were, 2 


arising from 


breach of con- then it would follow, that where a second sale could not be — 


tract, but it isnot 


the sole way, | "Made at all, the vendor would be in a worse situation than if 


he had readily found another purchaser at a slight diminution 
of price. The value of the article in this instance, it.ig 
proved, greatly diminished between the time of the contract 


and that of the delivery, and continued so up to the trial of — 


the suit. The jury rightly inferred under such circum 


stances, that the plaintiff had suffered damages, and they 
not, in our opinion, estimate them too highly. 

The main question in the cause is, whether the defendell 
was legally put in default. 


By the contract proved in evidence, the defendant vel 


chased of the plaintiff seven hundred molasses hogsheads. No 
time or place was fixed for delivery. The defendant stated 
that when he took them away he would pay for them. This 
agreement was entered into on the twenty-ninth January. 
On the twelfth March the plaintiff addressed a letter to the 
defendant, of which the following is a copy: 
New- Orleans, 12th March, 1831. 

Mr. J. P. McGitiieuppy : 

Sir—The seven hundred molasses hogsheads bought by 
you of me, on the 29th January last, are subject to your ordey. 
Be pleased to send and receive the same. 

Your obedient servant, (Signed) GEO. WILBOR. 


¢ 
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A great many objections have been taken to this,demand. Easrsex Dien 
We may, however, dismiss from our consideration all those Serene 100% 
which were derived from an alleged non-compliance with the 1280» 
rules established by the Code of Practice in relation to a real ™‘ericuppr. 
tender. They were made for other purposes than that of , the se - 
putting a debtor in mora, and have no application to such a Code of Practice 
case. The formalities necessary for the latter object are pre- ao ye 
scribed by the Louisiana Code, and they are such as exclude 20 #pply to the 
the idea of the creditor. being compelled to pursue those of the debtor is to be 
former. The itstwere*made for the case where the debtor — 
wishes to discharge Bimself from his obliga fed placing the 
thing to be delivered at the risk of the cr The last 
are given by law, to enable the creditor to. sean the debtor 
to perform his contract, or in default thereof ‘to pay damages. 

The. principal difficulty as to the legality of the demand, 
grows out of the provisions of the 1907th art. of the Louisiana 
Code, which is in these words: “ In commutative contracts, 
where the reciprocal obligations are to be performed at the 
same time, or the one immediately after the other, the party 
who wishes to put the other in default, must at the time and 
place expressed in, or implied by the agreement, offer or 
perform, as the contract requires, that which on his part was | 


to be performed, or the opposite party will not be legally put 


' in default.” 


There is no particular form required by this law, in which A demand on 
j : the deb 
the demand is to be made. Nor does the reason of the thing —— pig 


call for any. The rule should however, be substantially rh em ose 
particular 


complied with. The notification ought to contain a demand form, it is suffi- 
cient if the rule 


of performance on the part of the debtor, and announce a jp¢ subtantially 
readiness on that of the creditor, todo what the agreement °™Plied with. 
requires of him. What that is, of course depends_on the The notification 
circumstances of each case. The offer must be construed in iS", ‘9,,c05 
relation tothem. In the language of the code, it must be < Lo eapctran 


that “which the contract requires.” We have seen by the the Gethee ooh and 
agreement in this instance, that the defendant was to pay for aeanenuieus 
the creditor to 


the property when he took it away, in other words, that he fe credit Po 
was to apply for the delivery, before any further act on the agreement re- 
part of the plaintiff, was necessary to carry the agreement into a 
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effect. Under the contract, we do not see that any of 
obligation was imposed on him, than to have the proper 
ready when it was demanded. No other performance on 
part was necessary, or indee@ practicable under the spec 
circumstances. We think he complied with all the lay 
required of him, when he called on the defendant to take 
property away, and announced to him, that it was ree 
be delivered. ° The expressions in the letter, that ‘it wag 
subject to his order,” convey no other idea, than a willingness 
to deliver the object sold, particularly when coupled with the 
other clause requiring him to “send and receive it.” 

It was urged, the plaintiff should have showed he had” 
seven hundred molasses hogsheads ready to deliver, and that — 
the failure to prove he had the means of performing his part © 
of the contract, deprives him of all claim to damages. . The ~ 
answer puts no such matter at issue. It is limited to a denial — 
of the’ agreement, alleged in the petition, and to an aver — 
ment that the defendant was not put in default. Under these _ 
pleadings, it was only necessary the plaintiff should prove the — 
contract, and that the defendant was put in default. The | 
article in our code already cited, requires performance, or — 
an offer to perform, as the case may be. The capacity to — 
carry that offer into effect, need not be shown in the fits — 
instance by the plaintiff, to enable him to maintainan action, — 
Whether the defendant might not allege it as matter of 
defence, or at least in mitigation of damages, this case does 
not require us to say. fie 


It is, therefore, ordered, adjudged and decreed, that the — 
judgment of ‘the District Court be affirmed with costs. 
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DAQUIN ET ALS. vS. COIRON. _. February, 1832. 
° . —————————————————— 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. DAQUIN ET ALS. 
All matters of defence set up in the answer, are open to every objection of Oe . 


law and fact, as if these objections were specially pleaded. 


Acontract by which ten per cent. per annum, is to be paid for the loan of 
money, and two and a half per cent. for advancing it, is usurious. 


_ And nothing but the principal can be recovered. 
An original agreement to pay six per cent.; may be enlarged to ten. 


The vendee who has enjoyed the fruits, cannot when evicted, claim interest 
on the money advanced by. him, and when he has fiot paid the purchase ~ 3 
money, he owes interest. : 





An agreement to consign crops to the vendor for sale, is not cancelled by a 
suit for the premises, its obligations continue so long as the vendee remains | 
in possession and makes crops. 


If the thing sold be impaired in value through the neglect of the buyer, the 
seller is bound to the restitution of the full price—aliter, where the 
purchaser has derived profit from the waste committed by him. 





The buyer has a right to rescind the sale, when the part of which he is 
" evicted, is of such consequence, in relation to the whole, that is not to be 
a presumed he would have bought the one, without the other. 


4 If before eviction, part of the slaves sold, die, the loss must be borne by the 
purchaser. 


Ordinary repairs, necessary to the enjoyment of the object sold, cannot be 
classed as improvements, 


ens ie ei in ee ee ee. ee a a. ce ; 5 


After a cause has been twice remanded from the Supreme Court, it cannot 
be sent back again to enable one of the parties to give further evidence. 


The facts are fully stated in the opinion of the court, 
J delivered by Porter J. 


This case has been twice before the court. On the last appeal, 
the value of the improvements, and the fruits were examined, 
and decidedas between the plaintiffs and defendant. The court 
below having failed to act on the pretensions and rights of the 
respective parties cited in warranty, the cause was remanded 
for further inquiry, and a decision on them. It now returns 
with a decree of the District Court, settling those rights, from 
which Coiron, the defendant, is appellant, and Millaudon his 
vendor, is appellee. Shiff and the heirs of Rochelle, who 
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sold to Millaudon, are also appellants from that part of the 
————=———. decree, which condemns them to restore to their vendee, th 
purchase money paid by him for the premises. — 
According to the decree rendered by this court when the 
cause was last before us, the plaintiffs before they ene 
possession, were to deposite in the hands of the Clerk of ¢ 
District Court, the sum of thirty-two thousand one bonded 
and sixty-one dollars and seventy-seven cents, with interest 
at five per centum on nineteen thousand five hundred: and 
eighty-three dollars, from the thirteenth of December, 1826, 
Coiron, the defendant, and Millaudon his warrantor, both : | 
claimed the money, and the order to place it in deposite, was 
made with a view to this contest, and to preserve the —— 
of the party who might be ultimately entitled to it. 4 
The judge of the First District settled the accounts of the 
parties, and decreed as follows : a | 4 
Coiron is only entitled to recover back the part ie 
of the price of the plantation which he has paid to ais 
OI i, siti iiic cscs theses ictebdosbesieans piste tbaieisis $55,000.00 
To which add interest since the institution of ig 
the suit, from the 13th of December, 1826, until 4 
the 28th of May, 1830, 3 years, 5 months, 15days, 9,500 Ny a 





64,500.16. q 


Millaudon in his account, shows a gross amount : 
ima PWT OE ik ik. hie oka sel Bice sss biti cclaiatiabioed $96,497 oa 
From this will have to be deducted: 
Ist. Four instalments of the price of the plan- 
tation, which have fallen due and remain unpaid, 


Of $5,000 cach,...csssssessssecscsscsesessseen $20,000 00 | 
2. Interest on these instalments, | 
CUPRMOE Spas eversinscitsasnodiiiosiespivaeisimne vita 2,130 55 


3. This sum charged for deprecia- 
tion in the value of the plantation,.... 20,000 00 
— 42,130 55 





$54,367 29 
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Brought forward, ........s.scsesseseresesssssseserseneensees $54,367 29 
Millaudon is also entitled to the hire of his 
negroes sold with the plantation, viz. 31 negroes, 
for 2 years, 2 months; and 21 (ten having died or 
disappeared) for 3 years and five months, at the 
rate of $100 per annum),................000 $13,875 00 
Deduct from this the hire, at the 

above rate, of 6 negroes of the above 

number sold by Millaudon on the 

11th June, 1825, 4 years,...........00008 2,400 00 | 
- 11,475 00 





65,842 29 
Millaudon is also entitled to an allowance for 
the hire and use of the cattle, plantation utensils, 
&c. The aggregate value of these as estimated 
by the witnesses of Millaudon, at the time of the 
sale, is $3,150. $2,000 is supposed to be a rea- 


The above balance, due to Millaudon, is based on the sup- 
position that he pays the amount of the fruits decreed to the 
plaintiffs, Daquin, twelve thousand one hundred and seventy- 
one dollars and twenty-three cents, upon payment of which it 
is ordered that. he have execution against the defendant 
Coiron for the above sum of three thousand three hundred 
and forty-two dollars and thirteen cents. The defendant Mil- 
laudon to pay the costs of suit up to the time of eviction ; and 
it is further ordered, that the defendant Laurent Millaudon, 
recover over against the defendants, H. M. Shiff and the heirs 
of Rochelle, called in warranty, the sum of thirty thousand 
dollars, with legal interest on the sum of twenty-two thousand 
five hundred dollars, from the thirteenth of November, 1826, 
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sonable allowancey............sscccsecesssscsesserceesceesieees 2,000 00 
$67,842 29 

From which deduct Coiron’s account,:............5 64,500 16 
Balance due Millaudon,................cccccssesessesseees $3,342 13 
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Eastern Dist. and the sum of seven thousand five hundred dollars from’ . 
February, 1892. 





first of February, 1827, until paid, and costs of suit. ‘Wie 
The appellee, Millaudon, availing himself of the: rig ‘ 
which the law confers on parties standing in his situat 
before this tribunal, contends that the judgment is correct, 
far as it rejects the claims of the appellant, and settles h 8 
right, but that it is erroneous, in the following parioaaa 
and should be amended. 4 
1. That the court a@ quo has wrongfully allowed to 
appellant, J. J. Coiron, interest upon the sum of fiftys 
thousand dollars, the cash payment made by him on the plan. 
tation sold by the appellee. 
2. That the court has not allowed the said appellee any 
thing for the neglected and dilapidated state of the premises, 
at the time of the trial and judgment in the court below; 9 
whereas he contends that he ought to be allowed the sunvef — 
twenty thousand dollare, therefore, according to the evidence 4 
in the case. use 
3. The appellant ought to be condemned to pay to tle — 
appellee, for the slaves which died, or disappeared in his 
service before this action was brought, estimated at five 
thousand and fifty dollars by the testimony. 4 
4. The appellee ought to have been allowed the full voll ‘e 
of the animals and plantation utensils, amounting to three a 
thousand one hundred and fifty dollars, as appears by 7 cS 
evidence. a 
5. All the moneys decreed to be paid by the plainsi a 
Daquin, ought to have been expressly decreed to be paid to 
the appellee, as appears from the state of the accounts 
between the parties. a 
6. The court ought to have allowed ten per centum inte 
rest on all the moneys due to the appellee, according to the a 
contract. 
A great number of questions have been raised and di 
cussed. We will take them up as nearly as possible in the 
order in which they were presented. The plantation was 
sold for one hundred and ten thousand dollars, fifty-five 
thousand of which were paid in obligations on third persons 
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not then due, and bearing interest. The other half was pay- Eastsax Disr. 


able by the purchasers at certain periods mentioned in the 


‘ 





contract. The defendant contends, that he should be a ge “hac 


allowed:credit in the account, for the interest thus received 
by the warrantor ; but for such a pretension we see not the 
slightest foundation. The sum received in the obligations of 
third parties carrying interest, must be considered as a cash 
payment, and if the warrantor would not be compelled to pay 
interest on the money had it been in his hands, he cannot be 
responsible for the interest which he received in consequence 
of that money not being in his possession. 

One of the most important questions the case presents, 
arises out of an allegation, on the part of the defendant ; that 
the greater portion of the balance, apparantly due by him in 
the plaintifis’ account, is produced by charges of interest, 
which are usurious. This objectionis met by another, that 
usury was not pleaded below, and cannot be listened to on 
the appeal. 

The pleadings in this part of the case, consist, first, of a 
call made on the warrantor, by the defendant, to appear and 
defend the action; to the answer making this demand, he 
annexed the contract of sale, by which he had acquired the 
premises, ahd in this contract, is contained those stipulations 
in regard to interest, which the defendant insists are 
illegal. By agreement, the cause was first tried in relation 
to the title, the questions as to the improvements, on the one 
hand, and fruits on the other, being reserved until that could 
be decided. After the decree of this court, sustaining the 
demand of the petitioners, the cause was remanded for inquiry 
and decision on the points reserved. On the parties going 
before the District Court, the warrantor called on the defen- 
dant to present his account for ameliorations, &c. He did so. 
To this account, he added an account current, showing what 
he conceived to be the true state of his transactions with the 
wairantor, and the balance due, and in support of several 
charges on the debit side of his account, he introduced three 
accounts which the warrantor had furnished him, and gave 
credit for a certain sum, which appears, though it is not so 
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Eastran Dist. expressed, to be the amount of the warrantor’s claims 


pa ni poten him, deducting these charges, which the appellant a ae 


paauis =r 418. illegal. In the further progress of the cause and after q 
comox. decree of this court, settling the value of the improve 


between the plaintiffs and defendant, Millaudon filed another — $ 


account, in which, he enters as the first item, a balance’ of 


thousand eight hundred and sixty-three dollars and seventy. | 


eight cents, and relys on the account current, introduced. -by 
the defendant, and signed in duplicate, as evidence that sum 
was due. The account contains several charges which are 
alleged to be tainted with usury. It commences too, with 


a balance from a former account, which contains items of the- = 


same kind. . This account had also been introduced, for the 
purposes already mentioned, by the appellant, and it in tum 


referred to, and brought into it, a balance from a still earlier 4 ‘i 


account, which had been received in evidence in the same 

manner. 

All mattersof Now, though it is true, that usury is no where speciale 
defenee set upin alleged in the pleadings below, nor is any notice taken of 


the answer, are 


ao Be = such a defence, in the judgment of the District Court, still 
jection of 
and fact, as if We think, that under the statement just made, of the position 


—_ te in which the parties stood, this defence is open to the defen- 
pleaded. dant here. To the call made by him on the warrantor, to 


maintain him in possession of the premises, or pay the damage 
resulting from the eviction, the latter presents an account, 


consisting of various items, which as he contends, shows a — 


balance to be due by the defendant. The latter has surely 
the right to show error in these accounts, whether that error 
arises from fact or law. The position of the defendant 
appears to us perlectly analogous, to that of a plaintiff, against 
whose demand, matters were pleaded in compensation, or 
reconvention. Our law does not require a replication, and all 
matters of defence set up in the answer, are- understood to 


be open to every objection of law and fact, as if these objec- 


tions were specially pleaded. We cannot distinguish between 
the cases. 

‘‘ The tenth clause in the contract of sale, of the premises, 
which the defendant purchased from the appeilee, is the basis 


ay 

si 
a 
« 


Cre ed 
ee 














a ee ee ee ee ee ee, ee a | 





a a 

















OF THE STATE OF LOUISIANA. 3 393 


on which the charges are made in the account current, that Eastsns Drsr. 

are alleged to be illegal, and its influence is so important on a 

the question raised, that it is proper to set it out at length. a 

The following we believe, to be a correct translation. COTRON. 
“The three parties of the second part, will allow to the party 

of the first part, upon all actual advances-made to them, 

(avances réelles) no matter on what head, as well as on the 

amount of his endorsements, a commission on two and a half 

per cent., to be once paid: And further, an annual interest 

of ten per cent. to be reckoned from the day such advances 

are made until that of their reimbursement, in regard to which, 

it will be hereafter stipulated.” . 
By the laws of Spain, in force in Louisiana at the time this 

contract was made, all agreements, by which a greater rate 

of interest, than that allowed by law, was received or taken, 

were declared null and void, as to the interest so stipulated for. 

The appellant insists that ten per cent. was the highest rate 

of conventional interest permitted by our laws; that by the 

clause of the contract already recited, he was bound to pay 

more ; and that it therefore falls within the prohibition just 


mentioned. The appellee contends, that interest and com- 


mission are distinct things, and that the limitation affixed 
to one, has no application to the other. . 
The court had no difficulty on this question, when it was 
raised on the argument, nor have its reflections since sug- 
gested any. The inquiry in all these cases is, were the 
advantages or remuneration stipulated for, in consideration of 
the loan of money, and are these advantages or remuneration 
greater than the rate of interest allowed by law? If the 
answer be in the affirmative, no matter by what shift or device A contract by 
this object is accomplished, no matter in what mode the = pi 
payment is made, or by what terms it may be designated, the be paid for 


| me ‘ 3 e loan of mo- 
contract is usurious. Jn the instance before us, we are left in ney, andtwoand 


no doubt, as to the consideration on which the appellant was Sur aidbodaate 
to pay ten per cent. interest and two and a half per cent, is usurious." * 
commission. The parties have declared in writing, that the 
loan of money was the cause. Words cannot change things. 
Ten per cent. interest and two and a half per cent. commission 
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for the advance of money for one year, is precisely the 7 


thing as twelve and a half per cent. interest for the loan 

money for one year. Where the credit is longer, it is true 
the equality between the two contracts is not so great, but 
wherever ten per cent. per annum is stipulated for interest — 


and commission taken in addition to this interest, whether, ” g 


the term of payment be one year, or twenty, more than ten 
per cent. per annum is obtained for the loan, and this the 
law imperatively forbids. It is plain that the whole legislation 
on this subject, would be a dead letter, if on such pretexts, 
lenders of money could obtain a compensation for its use, 
greater than that they are permitted totake. In the case of 


Gould vs. Durham, the Court of Errors of New-York, held, that _ 


receiving more than the legal interest for the loan of money, 
under the name of commission, was an evasion of the statute, 
against usury, and void. 16 Johnson, 375. It was pressed: 
on us with earnestness and ability, that the stipulations’ 


contained in the contract, are such as usage and custom. 


sanction. That it is the universal practice, for mercantile 
men to make such a charge, and that the appellee only did 


what he conceived he was legally authorised to do, and what. 
any other merchant in the place would have done, under — 
similar circumstances. We do not know that the practice is” 


so universal as was stated from the bar, but we have every 
reason to believe it is very general, too general. But admit- 


ting it to be universal, what then? Does it follow, that any. 
man, or set of men, can create a custom for their own benefit, 
or even for the mutual benefit of borrower or lender, and give: 


to that custom a force, not merely of law, but to control law? 


Surely not. Neither combinations or usages, of the few or. 
of the many, can control the will of the people, constitutionally _ 


expressed through their representatives, and there is no class 


in society, so much interested in maintaining the principle: 
inviolate, as the wealthy portion of the community, with 


whom the practice in question has originated. 
The next inquiry is, whether the interest is reducible 
to the highest legal interest, or is void for the whole. The 


law on this subject was carefully examined, in the case of 
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Sprigg vs. Hermann, and we then held, that where more than pore oo 


the legal rate of interest was contracted for, the party lending ———2——— 
could only recover the principal. In this case therefore, the *®°™* ¥T als. 
appellees’ charges for interest, arising out of the clause of the —comor, 


‘contract of sale, already stated, must be rejected ; as so must 


all the charges made for commissions on account of advances. 
3M. S. 190. 

But there is a stipulation in the contract of sale, for inter- 
est, which stands on different ground from that just disposed y 
of. It is, that in relation to the failure to pay the purch 
money at the periods the respective instalments falldue. By 
the agreement, all portions unpaid were to carry interest 
at the rate of six per cent., to be calculated in the form of 
discount. In the account current these sums are charged with 
interest at the rate of ten per cent. and these accounts were 
closed and signed by the parties. We understand t DC. as original 
a convention to enlarge the interest to ten per cen e do agreement to . 
not see that any thing was added in the shape of Missions Sw be sen 
or otherwise ; we are of opinion the agreement was legal, and ‘° 
that the appellee is entitled to interest at the rate of ten per 
cent. on the respective instalments carried into these accounts, 

Some objection was made at the bar to the right of the 
appellee to charge interest on these instalments from the time 
they became due, on the ground that the appellant has been 
evicted of the premises. We do not see how the eviction can 
affect the right to make this charge. The property is sup- 
posed to be a fair equivalent for the price. The vendee has 
a right to the thing, and its fruits—the vendor to the pur- 
chase money, and the interest he may derive from its use. If 
the price be not paid at the period contracted for, the vendor 
has a right to interest, for the vendee is enjoying the fruits. Th mae 
The eviction gives no right to demand the purchase gggpey who has enjoyed 


previously paid with interest, it of course confers none to = a 












refuse paying interest when the purchase money was with- ©. claim inte- _ 
rest on the mo- 


held. ney advanced by 
The next item in the appellees’ account which is contested, he has not paid 
relates to a charge made -by him for commissions on the i 


crops of 1827 and 1828, which he did not sell, but which by interest. 


purchase 


owes 
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* 
Eastrnn Dist. the express terms of the contract of sale, the vendees cont 


t eS 


Soo ae they would consign to him for sale. They allege i in 1 

paquin = 418. justification of their non-compliance with this agreement aa 
common. suit commenced against them for the premises; ‘but this ineyr _ 

Sp gent opinion is no justification so long as they continued in posses. — 


to consign crops i 
ip the vendor sion of the premises, and made crops. It was not the — 
e, is no : ee 
Med by a : institution of the suit, but eviction which gave them the right — 
vee rr. © consider their contract at an end. We are therefore of 4 


onimve Opinion this item should be allowed. 















mais» The claim set up by the appellee, of twenty thommaa : 
inpossesions sw Gollars for the diminished value of the plantation at the time 
of: eviction, and that which it possessed when sold, cannot be — 
If the thing supported. _ Even if the thing sold, be impaired in value. 
po El eae or through the neglect of the buyer, the seller is bound tothe — 
through the ne- restittition of the full price. It is only where the purchaser — 
eS one has jed profit from the waste committed by him, that the 
ceene we ne <o- Aieee a right to claim compensation. Such are:the — 
Welt aa var expre isions of our code. Page 354, arts. 55-6. " 
chaser has de- The @@méand for the one-half of a note in which the parties 
rived profitfrom hod @ great concern, the maker having become insolvent, is 
mitted by him. not supported by any evidence we can find on record, and 
must be rejected. 

There is a portion of the property sold by the appellee, to 
the appellant, of which the latter has not been evicted. But 
he has chosen to demand a rescission of the sale of his part of 
the property also, and he has a right to do so, because the 
part of which he has been evicted is of such consequence in 
relation to the whole, that it is not to be presumed he could 
have bought the one without the other. The judge below, 

te, in settling the rights of the parties growing out of this Tes- 
cission, decreed that the vendee should pay hire for the slaves, 
fotigge whole time they had been in his possession ; but we 
are at a loss to see on what grounds he so decided. No such 
consequence follows a rescission on this ground!*"‘It stands 
on the same footing as a rescission of the contract produced by 
actual eviction. The vendee has a right up to the moment 
of the rescission to the fruits; the vendor to the use of the 
money he has received for them. But if any of the slaves 
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have died in the mean time, the loss must be borne by the Eastsax. Disr. 
purchaser. He could not be evicted of those that were dead. pen nad 
If they had all perished, he could not have claimed a rescis- MAQUEN BF ALS. 
sion of the contract. They-were his when they died, and res _ como. 

il domino. It is the circumstance of their total extinction, The buyerhas 
which distinguishes this case from that where the thing exists, ph gS: i. 
and is diminished in value. We cannot find any evidence veo Oa d 


on record which enables us to say what amount the warran- evicted, is of 





tor should pay the appellant in case the slaves still in hte tin. 
existence are returned to him. | teatoine — 
Considerable embarrassment has been felt in iiiin part of the be ad ry - 


case, by the manner in which it was presented in argument bought the one, 
by counsel, and the calculations and accounts they have — 
drawn up in conformity to their views. Though the 
pleadings and evidence not only justify, but in some measure 

require such a conclusion as that just expressed. They have 

argued it on the basis of the whole contract being reseinded ; 

of Millaudon, the warrantor, being compelleds (if ; dhe had 

not already done.so) to restore the whole price, as if there 

had been a total eviction; and that as he has thus restored 

the whole of the purchase money, he has a right to demand 

from the vendee reimbursement for that portion, of which 

there has been no eviction, and which has not been returned 

to the vendor. In this view of. the case, the right of the 

parties would perhaps be as equitably settled, though they 

would certainly be reached by a quite different channel. In 

the hypothesis just stated, a plantation and slaves, with other 
accessories, is sold for a certain sum, of which fifty-five 
thousand dollars was paid, and twenty thousand dollars 
charged in account by the vendor to the vendee. If the 

whole of this sum be paid back, or credited on account, as for aad 
a complete eviction, and there be in truth a portion o ich 

the vendee is not, evicted, he must allow the vendor, if he 

retains’ that onli the value of it; and he must also 

give credit for the portion which has perished in his hands, 

which could not be the subject of eviction, beause he has 

been paid for it, and could not have recovered for that part if 

he had brought an action of rescission. In this instance, the 
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parties have seemed to concede that the slaves in exis 
shall be returned to the vendor, and that the vendee 


give credit for the value of those who have perished. _ That ; 2 


a ee 


& 


value, taking a medium of the evidence offered, is three. ‘ 
thousand six hundred dollars. To this sum must also be 
added two thousand one hundred and thirty-five dollars, the a 


price of six of the slaves acquired by the appellant when he 
purchased the plantation. The moneys arising from the sale, 


have, it is true, come into the hands of the appellee, but ashe : 


gave credit for them in account, the right to demand the price 
of them stands on the same ground as if the money had come 
at once into defendant’s possession. 


There is also to be added to the credit of the warrantor’s - i 


account, the value of cattle, oxen, and other articles delivered 


with the plantation of which the vendee has not been evicted, — 4 
and which he has not returned. The judge of the first — 


instance has fixed their value at two thousand doliars, ont? it 
appears to us he has not erred. 
We now proceed to an examination of Coiron’s account, . 
The first item is for the fifty-five thousand dollars, paid at 
the time of the purchase. For this sum he must have credit; 


but he is not entitled to the interest accruing on the debts he 


gave in payment of this sum, for the reasons already given. - 


The next is in relation to interest on the purchase money 


paid to Millaudon. We will examine this point hereafter, and 
proceed to the other items in the debit side of his account, 
which are disputed. The first and most important is that of 
twelve thousand and sixty-eight dollars and ninety cents for 


improvements made on the plantation while in his possession. . 


The seller is bound to reimburse to the buyer all useful 
improvements made by him, or to cause them to be reim- 
bursg@ by the person who evictshim. C. Code, 354, art. 58. 

We have examined the record for proof of these useful im- 
provements, and although the evidence is contradictory we 
think it preponderates against the demand. A large number 
of the objects introduced in the account, and classed under 
this head, appear to us nothing more than the ordinary repairs 
necessary on all plantations to carry on the cultivation of cane 
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and its manufacture into sugar. Many of them such as are Easrsax Dist. 


required to meet the wear and tear of materials. The canals 


February, 1832. 





were no improvements but rather an injury than otherwise. ae als. 


The levee made, and some small houses put up might perhaps 


. be regarded as such, but there is testimony which proves the 


plantation on the whole has deteriorated in value since the 
defendant purchased it, and under these circumstances we do 
not think that we ought to differ from the judge below on this 
part of the case, who saw and heard the witnesses—and who 
had better opportunities than we possess, of ascertaining what 
credit they were entitled to. 

The next item in the account is for monies paid for fees to 
counsel, notarial charge, &c., growing out of the purchase, 
and we think it should be allowed. By the 54th article of the 
Civil Code, p. 354, which was the law of this contract, the 
buyer who is evicted has a right to claim restitution from the 
seller, of the fruits and revenues of which he has been evicted 
by the owner. That amount, in this instance, was twelve 
thousand one hundred and seventy-one dollars and twenty- 
three cents, which the warrantor must pay. The vendee 
however insists, that although he has thus a right to the 
fruits, he has also a right to demand interest for the purchase 
money in the warrantor’s hands, from the time suit was com- 
menced. The court think otherwise. The fruits were full 
compensation for the interest, and we think the same princi- 
ple must govern the amount of the instalments due and 
payable. The vendee could have been compelled to pay 
them notwithstanding the suit, by the vendor giving security, 
had objection been made on that ground. C. Code, 360, 
art. 65. 

The District Court in its judgment directed Millaudon to 
pay to the Daquins, the amount of the fruits which the pos- 
sessor was decreed to restore them. Had the latter restored 
them, or was he yet obliged to pay them, this would be correct. 
But by the judgment of the court, the amount of these fruits 
were deducted from the increased value of the land, to which 
increased value the warrantor is entitled. So that in fact 
these fruits have already been paid by him. The buyer hasa 
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Eastern ist. right to the price, and the fruits, but not the increased value: a 
Fane’, given to the property before he bought it, all the fruits: 
vagurs a 418. gathered by Coiron are yet in his possession, or have been ' 

coma. enjoyed by him. es 

‘According to the calculations made by us, and the account’ 
we have drawn up, there is a balance due to Coiron of fourteen H 
thousand four hundred and sixty-six dollars and sixty-thres 
cents, which Millaudon, the warrantor, must pay on the 3 
defendant delivering to him the nineteen slaves yet in hi . 
possession, of which he has not been evicted. : 

And the plaintiffs must pay to the warrantor, L. Millaudon, : 
the sum decreed by the former judgment of this court, Viz, 
thirty-two thousand one hundred and sixty-one dollars and 
seventy-seven cents, with interest as therein expressed, before. 4 
they take possession of the premises, and in case they fail to 
make the payment within three months from the notification 
of this judgment, that execution do issue against them in 
favor of the warrantor Millaudon. 

The costs of court: must be paid equally by Millaudon’ 
and his warrantor Shiff, who sold to him the one-half of the 
premises. ad 

The plaintiffs have required us to modify our former judg. 
ment as it relates to them. That cannot be done now. The _ 
matter has passed into the authority of the thing judged. > 

If beforeeviee  _ He judge below condemned Shiff and the heirs of Rochelle a 
tion part of the to pay the whole amount of the purchase money, thirty’ 
<= send: bz thousand dollars, with interest. They have appealed, and 
borne by thepur- their first demand in this court is to send back the case to 

enable them togive evidence that the judgment was erroneous. _ 
This we cannot do. “The cause was twice remanded to enable 
the respective warrantors to offer such evidence as was within 
their power, and they must blame themselves,*or those who. 
represented them, if they neglected to procure and offer 

’ their proof. : 

On the proof on record, however, we think the judge erred. 
Shiff sold the half of the plantation with forty-three slaves. 

Of these the defendant, or his representative, has been evicted 
of only a portion in nine slaves and the land. The remaining 
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portion are yet in his possession or dead, and in neither case East=nx Disr. 


has he a right to claim their value from his warrantor. 
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cnasindesienbalentes 
The half of this plantation was sold for thirty thousand dol- 48°" =F 41s. 


lars,which is sixty thousand for the whole. Taking the forty- 
three slaves to be worth twenty thousand dollars, and the 
improvements ten thousand dollars, and the oxen, horses, &c. 
at two thousand dollars, the estimation given to the whole 
tract of land, would be twenty-eight thousand dollars. The 
half of this sum for which the appellants are to be responsible 
is fourteen thousand dollars. To which add nine shares at 
five hundred dollars each, and the half of this last amount 
added, will make the whole sixteen thousand two hundred 
and fifty. This result is the same as that which would be 
obtained by charging the warrantors in the first instance 
with the thirty thousand dollars, and then deducting the 
improvements and other objects of which the vendee has not 
been evicted. 

It was contended, that a reference to the bill of sale, 
would show, that Millaudon had not sold to Coiron, the slaves 
which he purchased of Shiff, or at least not the whole number, 
for which the appellee contends. In the petition filed by t 
plaintiffs, they state, that a plantation and eighteen ce 


which they inherited from their ancestor, is in possession of 


Coiron. On the trial they prove, that thirteen of the slaves 
had been delivered to Coiron when he purchased, and this 
proof further shows, that the slaves had so many sobriquets, 
and were known by so many names, that little embarrassment 
remains from the designation in the different deeds, not corres- 
ponding. Millaudon sold forty to Coiron, nineteen are to be 
returned, six were sold, seven have died, one of which was 
born since Coiron took possession. There remain nine, of 
which he has been evicted, and for which, as already stated, 
he has recourse for one-half against his vendors. We think, 
amidst the confusion created, by the looseness with which 
this part of the case has been managed, that the conclusion 
just expressed is the safest we can come to. 

The plaintiffs on recovering, were directed to pay over to the 
persons who had bought the premises in the first instance, or 

51 
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to those who represented them, the money which had Neca 


appropriated to the discharge of their'ancestor’s debts, J 
the one-half of that, the appellants as last called in wi 


are entitled: it is nine thousand seven hundred and ninety.one 
dollars and fifty cents, with interest at five per cent. from the _ 
13th December, 1826, to the 11th March, 1830, and as it wag 
decreed in the first instance to Millaudon, he is responsible over _ 
to the appellants. The amount including interest is eleven — 
thousand three hundred and sixty-one dollars and sixty hte 2 | 


cents. 


them is on-record. Millaudon bought the half of the planta. 


4 


4 
' 





But in opposition to this, the appellee is entitled to claim 4 | 
the damages he has sustained by the eviction. The proofof | 





tion from Rochelle & Shiff, for thirty thousand dollar, — 
payable at one, two, three and four years, and he sold it for — 


fifty-five thousand dollars in cash, and the same sum in eleven 
equal annual instalments, reducing these sums into cash, at 
nine per cent. discount, on the deferred payments. We find, 
that Millaudon paid for one-half the plantation, a sum equal 
to twenty-three thousand two hundred and fifty dollars, ‘and 
i he sold the whole for seventy-four thousand eight 

undred dollars. The. one-half of which is thirty-seven 
thousand four hundred dollars, and the difference between 


this last sum, and that he paid, viz: fourteen thousand one — 


hundred and fifty dollars, is the damage he sustained by the 


eviction. To which add sixteen thousand two hundred and 


fifty dollars, the value fixed on the land and slaves, and we 
have thirty-thousand four hundred dollars, from which deduct 
the eleven thousand three hundred and sixty-one dollars and 
sixty-three cents, and the amount due, by the heirs of Rochelle 
and by Shiff to Millaudon, is nineteen thousand and thirty- 
eight dollars and thirty-seven cents. This sum, the appellee 
contends, they should be responsible for in solido, but we see 
no grounds to sustain this pretention. The sale of a planta- 
tion was not a commercial transaction, it was not sold by the 
firm of Rochelle & Shiff, but by the partners composing the 
firm, as joint owners. 
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It is, therefore, ordered, adjudged and decreed, that the Easrsnm Dust, 


plaintiffs in this action, do pay to the warrantor, Laurent 


February, 1882. 


———————_— 


Millaudon, before they take possession of the premises, the BAOOE A a0 


sum of thirty-two thousand one hundred and sixty-one dollars 
and seventy-seven cents, with interest at five per cent. on 
nineteen thousand five hundred and eighty-three dollars of 
said sum, from the 13th December, 1826, to the 11th March, 
1830, and that in case they fail to do so, within three months 
from the notification of this decree, that execution do issue 
against them, in favor of said Millaudon, for the said sum of 
thirty-two thousand one hundred and sixty-one dollars and 
seventy-seven cents, with interest as already stated on 
nineteen thousand five hundred and eighty-three dollars of 
said sum. 

And upon the voluntary payment, by the heirs of Daquin, 
of the money aforesaid, to the said Millaudon, or on the 
compulsory payment thereof, by execution issued against 
them, it is ordered, that on the defendant, J. J. Coiron, 
delivering to the said Laurent Millaudon, the nineteen slaves 
tendered on the 25th April, 1829, that the said Laurent 
Millaudon, pay to the said J. J. Coiron, the sum of fourteen 
thousand four hundred and sixty-six dollars and sixty-three 
cents, and that in case he fails to do so, that execution issue 
against him, in favor of said Coiron for the same. 

, And upon the payment of fourteen thousand four hundred 
and sixty-six dollars and sixty-three cents aforesaid, by the 
said Millaudon, it is ordered that he do recover of the heirs 
of Rochelle, and of H. M. Shiff, called in warranty, the sum of 
nineteen thousand and thirty-eight dollars and thirty-seven 
cents, one-half of said sum to be paid by, each. 


It is finally ordered, that the costs of this suit in the court 


below, be paid, one-half by Laurent Millaudon, and the other 
half by the heirs of Rochelle & Shiff, the costs of this appeal 


_ to be paid by the appellee, Laurent Millaudon. 
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An original agreement to pay interest at six per cent., is not avoided by the 


parties subsequently entering into an usurious contract, in relation ry : 


further forbearance after the debt becomes due. we 


Interest does not run on the price, after suit has been instituted sexing 
the vendee for the premises. 


the responsibility of a vendor. 


Porter, J. delivered the opinion of the court. 


This case presents a number and variety of conflicting 
interests, and the settlement of them has not been free from 





# 
a 
- 
Bi 


ibe 
One joint proprietor may sell his share to another co-proprietor, and i inear . 


difficulty. One or two of the parties dissatisfied with | 


judgment rendered, made application for a rehearing on 
certain points stated by them, and their opponents fndiag | 
that application would be assented to, have on their part 
demanded a revision of the former decree, so that the whole 
case may be said to be again brought under our consideration. 


We shall not, however, go through the entire cause, but 
confine our attention to these points on which the parties — 


seem to think the court erred. a 
We will first take up the case of the appellee Millaudon. 


We considered in our former judgment, that the pleadings — 
authorised us to conclude, that Coiron could object to aly — 
item in the account of Millaudon, on which he could fasten — 


the charge of usury. Our particular attention has been called _ 
to this part of the opinion, and we have again given to it, as 
we did before, a very careful examination. 

Its correctness has been impugned principally on the ground 
of Coiron’s answer to the call made on him to furnish an 
account of ‘his claims against his vendor. This account, it is 
said, credits Millaudon for nearly the whole sum claimed by 
the latter, and makes an admission of a balance due far 
beyond that which would have been owing, were the deduc- 
tion now claimed on account of illegal interest to take place. 
From the position thus assumed it is contended, that not only 
flo the pleadings forbid an examination of the question of 
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usury, but that the objection was not —_— of when the Eastzaw 


plea was put in. 

If this view of the facts were correct, it would certainly 
show, that one of the principal reasons on which this court 
supposed the defence of usury open to the appellant, was not 
well founded. But it is believed by us that the facts are not 
such as the argument assumes. Credit is not given for the 
whole amount of Millaudon’s account, interest included, and 
more, much more is excluded than these small items, which 
make a difference of about three thousand dollars. The dif- 
ference is a great deal more, and to a sum sufficient to cover 
the interest. On the-settlement made with Millaudon on the 
tenth October, 1827, the balance then stated to be due him is 
fifty thousand eight hundred and sixty-three dollars and 
seventy-five cents, after allowing credits to nearly twenty 
thousand dollars, in which credits are embraced the proceeds 
of two crops amounting to about seventeen thousand dollars. 
In the account filed by Coiron, credit is given to Millaudon for 
forty-seven thousand two hundred and thirty-four dollars and 
fifty-four cents; and in this same account he is charged on 
the debit side with the amount of the two crops, say seven- 
teen thousand dollars, which would reduce the balance to 
about thirty thousand dollars, leaving out of view the other 
charges in the account, growing out of the eviction. We 
think, therefore, our former conclusions on this matter were 
correct, and see no ground to change them. 

It is not to be expected that we should enter into an exami- 


* nation of the policy of laws against’ usury, on which the 


counsel for the appellee has argued somewhat at length, 


and with great ability. This may be a matter very proper for ) 


consideration in a legislative assembly ; but courts have 
nothing to do with the policy of laws. Theif duty is to 
enforce them ; the wisdom and expediency of the regulation, 
belong to another branch of the government. 

On that division of the argument, which endeavored to 
show that the contract ‘in question was not usurious, a good 
deal was said, as if the court had established the principle 
that a man could not take ten per centum interest for money, 
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and charge a commission for other services. It was no}. 


necessary to carry the doctrine to that extent, nor have we 
done so. What we wished to say, and what we have deci 


is that ten per centum interest cannot be taken for the use of — 
money, and two and a half per centum commission charged = 
for lending it, or advancing it. Because in our judgment — 
that would be taking more than ten per centum for the logy 
of money. When the law enacts that nothing beyond a — 


certain compensation shall be received for the use of money 


lent, its provisions cannot be evaded by the lender saying he 

does not charge it as interest, he demands it as commission, | 
We are greatly deceived if any legal proposition canbe more 
clear. No doctrine ever recognized by this court requires legs : 


aid from authority, and yet scarcely any could more readily 


obtain it. The courts in New-York, and in England, haye - ' 


established the same rule in cases which can in no respect be 
distinguished from that before us. And in Scotland their 
usury law is understood in the same way. The laws of Spain 
which governed Louisiana at the time of this contract, carried 


’ the doctrine still further, for they held it usurious for a man 


to lend money on the condition that the borrower should buy 
goods in the lender’s store, grind corn at his mill, &c. Curia 
Phillipica, lib. 2, cap. 1, verbo usura, No.7. Bell’s Comimen- 
taries, vol. 1, 310-11. “1 Campb. 177. 16 Johnson, 235. 
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The next position assumed is, that according to the Spanish 


law, it was unlawful to take any interest at all. Consequently 
the forfeiture of the whole of the interest did not effect more 
than a reduction of the demand to what was legal, viz. the 
capital ; but that, as by the laws of Louisiana it was always 
lawful to take interest for money at the rates fixed by law, 
by the same parity of reasoning, nothing more ought to be 
effected than to reduce the demand to what is legal, which is 
the capital and lawful conventional interest. 

This argument does receive some support from the defi- 
nition given in the Spanish writers, of usury, and at an early 


‘period we believe the taking of arty interest for the loan of 
money was prohibited. The later legislation of Spain, how- 


ever, places this subject on the same footing it is in other 
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countries, and recognizes the agreement to pay interest as Easrsax Dist, 


binding, provided it is not above the lawful rate. Curia 


February, 1832. 


Phillipica verbo intereses, lib. 2, cap. 2, No. 32. Partidas 5, PASvIN =r ats. 


tit. 11, law 31, and note of Gregorio Lopez on said law. 

It was in the last place contended, that the law reducing 
the obligation to the sum actually lent, and excluding the 
interest, was a penal statute, and.as these laws have been 
repealed, the penalty cannot be inflicted. The principle on 
which this objection is made we believe correct ; but it receives 
its application only in cases where the penalty is given to the 
public. The contract between the parties, takes its character, 
and receives its obligations from the law in force at the time 
it is made, and the rights acquired under it cannot be affected 
by a subsequent repeal of the law ; for that would be giving 
to the repealing statute, a retrospective operation on a right 
previously acquired. 

The appellee contends, he should be allowed a credit for 
one-half of the notes of Joseph Saul, which have been lost 
by bankruptcy, and refers to us a conversation between counsel 


at the argument by which it was admitted, that on the trial in 


the lower court, the necessity of giving proof of the insolvency 


was waved. We do recollect something being said of this © 
“matter during the argument, but neither at the time we 
rendered our former judgment, nor now, is our tecollection of 


it so accurate, as to state precisely what it was. In any event, 
we could only reverse the judgment below, on the written 
acknowledgment of the parties or their counsel, that this 


evidence was placed before the judge of the first istance, or - 


that an admission was made which stood in place of it. 

The item in Coiron’s account for counsel fees.and law 
charges, stands on a very different footing. There is no 
positive evidence of the amount, but there is evidence of the 
litigation which has arisen out of the purchase, and law suits 
must necessarily produce costs and expenses. The. sum 


allowed, we think reasonable. Where there is evidence - 


before the court, of services rendered, for which a claim may 
be legally made, the value of them may be allowed on a 
quantum merit, It is true the case is somewhat defective 
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Eastern Dist. jn not containing evidence of the value, and in sine 

pa perhaps the court cannot supply the defect. But with — 

PAQUIN BT 418. the proof. before us which creates a violent presumption 

como. of the justice and equity of this item in the account, we 
would feel ourselves compelled to remand the cause, ifwe | 
did not admit the credit. Understanding it to be the earnest — | 
wish of all the parties that a termination should now be ¢ ee 

. made of the case, we have taken the course as just taeda ; 1 
the means of carrying that wish into effect. ? ( 

The objections made by him, to other parts of our joan ¢ | 
will be noticed when we take up the issues between him and 
his vendors, cited in warranty. a | 

The modifications of the judgment asked for by Coiron, ae m™ 
next to be examined. : 

He complains of an error in fact in the former opinion, a 
where we assumed, that commissions of two and a half per 
cent., had not been charged on the several instalments of the 
plantation, in addition to the ten per cent. interest. We have 
examined the accounts again, and we find we were in error, 
We were led into it, by seeing in each account, the commis 
sions charged on the debours as it is called, of the appellee. 
It did not at all occur to us, that money not received, could 

. have been placed under the head of a disbursement. On adding 
up the accounts, however, we find it was so considered. And 
the question arises, whether the account so furnised, signed 
by the parties, by which the party indebted, agreed to pay ten 
per cent. interest on the money due, and two and a half per 
cent. commission, is such a contract as can be enforced. 

On the principle already established, it is clear, it cannot; 
but from this decision, another question arises. Does the 

; agreement to pay the usurious interest for the forbearance, 

: after the debt became due, annul the original contract, by 
which the parties had agreed to pay six per cent. interest? In 
common law countries, and even in Scotland,, where the civil 

‘law forms the basis of their jurisprudence, it is well settled, 
that an usurious agreement subsequent to the contract of loan 
does not avoid the original contract if it were legal in its . 
inception. This rule, however, in some respects grows out 
of the peculiar expressions of their statutes against this 
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offence; and as the decisions of their courts, principally turns _ 


on them, the general reasoning does not throw much light on 
the subject. The laws of Spain, so far as our researches have 480% =r aus 
extended, do not furnish us with authority on the question. comoy.. 
They state, it is true, that usury may be committed, as well 
after the contract, as at the time it is made, but they do not 





be -— declare what effect the subsequent agreement shall have on ™ 
as that first entered into. The law,of the Partidas, seems to ! & 
ay contemplate the case, of the promise being made at the time the ' 
nt, money is lent. We have given to the matter as much conside- 
od ration as in our: power, and we have come to the conclusion, 


that the first contract is not avoided, and for this reason, to 

which we have been unable to suggest a satisfactory answer. 

The original agreement to pay interest at six per cent., An original 

was valid and binding on the parties. The second as anid, > ahaa 

was null and void. We do not see, how the void contract Per. ss by - 

can have the effect of annulling an agreement previously parties 

made, which was confessedly legal. Pa. 5, tit. 11, law 31. oto af usmten 

Curia Phillipica, verbo usura, lib. 2, cap. 1, see. 2 and 3. mgr 

Bell's Commentaries, vol. 1, 308-9. Bacal, vol. 7, 301. forbearance, af- 
The next point on which a revision is asked is, that interest sons - € be- 

‘does not run on the instalments, which fell due after the Bs anyrlg 


suit wasinstituted. Our attention was not turned in the first price, after suit 
as been — 


decision, to the difference between the instalments so situated, ted against th 
and those which were due and payable before the suit was ees gs the 
commenced. We considered the whole, on the right to resist 

payment of the interest; because there had been an eviction. 

We are of opinion, that interest cannot be recovered on these 

sums, which became due after the defendant was disturbed 

in his possession. The case: comes entirely within the 

principle already decided, in that of Jiovellina vs. JMinor, 1 
Louisiana Reports, 72. The vendor had no right toask for 
payment, until he tendered security; and until that was done, 

the vendee was.not in default for not paying. Nor in our 
judgment, were the obligations of the parties at all changed 

: in this respect by the fact alleged, that, at that time, the 

yy buyer owed the seller on other accounts. That debt, as the 
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result of this case shows, was entirely contingent on the event _ 
of eviction. ee 

The next matter to which our attention has been drawn is, . 
the decretal part of the judgment. We decreed, that Millay. — 
don, the warrantor, should receive the sum which the plantifi 
were directed to pay before they could enter into possession, 
and that on their failure to do so, the former might isgue 
execution against them. On the payment of this sum, either — 
voluntarily or by being forced, that Coiron should haye 
recourse on his warrantor, for the amount due to him. KItis © 
objected that Coiron should not be compelled to surrender the — 
property before he is satisfied this amount, and that the 
warrantor may never be compelled to pay. This is certainly 
possible, though from what has occured, there is not much 
probability of the event taking place. It is a contingency, 
however, to which all cases of this kind are liable. If the 
rights of the parties, were to be settled on the mere eviction — 
of the plaintiffs, the judgment could be easily modified to 
meet the views of all concerned, but there has been another 
matter mixed up in the suit, which creates considerable 
embarrassment in our doing so. In addition to the property of 
which the defendant was evicted, there were nineteen slaves 
sold to him, to which the Daquins set up no title. For these he | 
has claimed a rescission of the sale, and it has been allowed, 
and they make a part of the consideration of the money which 
Millaudon is directed to pay. Under these circumstances, we 
think, their delivery should be a condition precedent to the — 
payment, and that our former judgment in this respect is 
correct. Itis suggested, that some of the slaves have died 
since the tender made, and that obstacles may be thrown 
in the way of the recovery of the money on that ground. We 
should hope not. There is, however, no proof before us of 
their death, and we can pronounce no opinion respecting the 
effect the tender produced. Still it is proper the judgment - 
should be modified to meet a contingency, which in the nature 
of things is possible, and instead of being peremptory, that 
the slaves be returned, it must be, that they be returned, or 
legal cause be shown why they are not returned. We see 
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the difficulty to which this may give rise, we lament it, but Eastzaw Drsr. 


we cannot remedy it. The want of proof, prevents us from 


February, 1832. 


making such a decree, as it would effectually close the door = 


against further litigation. 

We do not see that any error was committed in regard to 
the medium value of the other slaves. ‘The calculation sub- 
mitted to us to prove the mistake, assumes that seven of them 
died. The testimony offered by the defendant himself, shows 
that eight were deceased. 

In regard to the claim for improvements, the argument has 
produced no change in our opinion, and we leave it on the 
reasons already adduced by the court. 

There seems no dispute about Romain’s mes and the 
judgment must embrace it. 

There remains for examination, the matters in - dispute 
between Millaudon and Rochelle & Shiff, his vendors. 

The correctness of the judgment heretofore rendered, has 
been controverted on two grounds—one of law, and the other 
of fact. 

The vendors and vendee were joint proprietors of the pro- 
perty at the time the purchase was made, and it is argued 
that their obligations in this contract are to be governed by 
the rules established in our code, relative to partitions between 
co-heirs. According to these provisions it is contended, the 
right of the co-heir, in case of eviction, is limited to the value 
of the object at the time of the partition. If this position be 
correct, the court erred in considering the warrantors respon- 
sible for the increased value of the property. 

It has been very ably supported. The grounds on which 
the argument rests are: That the parties to the sale being at 
the time it was made joint owners, the act can be considered 
in no other light than a partition by which their joint property 
iff it was severed, and that the form in which this partition 
was made, cannot change the nature of the transaction. The 
Civil Code is cited to show, that when the partition is difficult 
it may be made by cant or licitation, and adjudicated to one of 
the heirs or partners; or that, if they are of age, the lici- 
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tation may be made amicably. Civil Code, 188, aris. bs, | 
171-2. 

In this hypothesis it is further urged, that heirs in case a 
eviction are only bound for the value of the property at the 
time the division takes place. It being a furidamental prin. 


ciple in matters of this kind, that the condition of the heir.” 
should be the same, a principle which would be entirely vio. — 
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lated in a case where the lot given to one of the heirs rises 
much in value before the eviction. As his recourse in wan — 


ranty might be for a much greater amount than the value of § 
all the lots originally partaken. The Civil Code, whichwas | 
only a digest of the laws in force at the time it was made, | 
declares that each of the co-heirs is personally bound in pro. — 


_portion to his hereditary share to indemnify his co-heits for 
the loss which the eviction occasions, and reference is made 


to French, Spanish and Roman law, to prove that this lossig 7. 


considered to be the value of the lot at the time of the par- 
tition. Civil Code, 204, 240. Pothier Contract de vente, 
no. 632. Febrero, p. 2. lib. 2. cap. 9, § 2, no. 20. Ajora 
de Partionibus, par. 3, quest. 9, no. 19, 22 Digest lid. tit. 

This is an imperfect summary of the argument. Before 
presenting our view of the case, it will be well to set out that 


part of the contract by which the parties transferred on the — 


one hand, and acquired on the other, the plantation and slaves, 
The deed of sale commences as follows: “Furent présens 
Messieurs Reuben Lowis Rochelle et Hart Moses Shiff négocians 


associés demeurant en cette ville. Lesquels déclarent vendre, céder, 


et transporter, comme de fait, et & titre indivis ils vendent, cedent, 
et transportent, par ces présentes, d?s maintenant et 2 toujours, 
avec promesse de garantir, de tous troubles, évictions et de tous autres 
empéchmens quelconques de toute nature et & quelque titre ce soit, 
comme aussi de toutes dettes et hypothéques. A. &c.” 

In a subsequent part of the contract, it is stated that the 
sale is made for the sum of thirty thousand dollars, at ene, 
two, three and four years credit. 

If we were to consider this act as one of partition, and 
governed by all the rules applicable to the division of estates 
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between co-heirs, a question would arise on which this court Eastsaw Drsr. 
would have difficulty in coming to a conclusion satisfactory pte 
to itself. By the French and Spanish laws, the heir in case »4¢>™% =F 416. 
of eviction could not claim from his co-heir the increased ~ comon. 
value of the property. According to our code each heiris  , 


personally bound to indemnify his co-heir for the loss which 


- the eviction has caused him. Toullier and Grenier, are of 


opinion the article of the Napoleon Code, from which ours is 
a copy, has changed their former jurisprudence. Other 
writers think differently. We do not discover that the case 
has yet received a judicial determination from the Court of 
Cassation. Equity in many cases would be greatly violated 
by such a rule, but the letter of the provision certainly sustains 
the opinion of the writers just mentioned ; for if the property 
be worth a given sum, say ten thousand dollars, at the time 
of eviction, that is the amount of the loss the heir sustains, 


. though he may have received it for one thousand dollars. 


But the present case does not require us to express an 
opinion on the question, and we proceed to examine it on the 
other point made in argument. 

We have already set out those parts of the act by which — 
one of the co-proprietors acquired the right to the whole. 
From the expressions there used, it appears one of the parties 
assumed the character of vendor, and the other that of 
vendee, and there is nothing which indicates their intention to 
make a partition, but much to induce the belief they intended 
to sell on the one side, and buy on the other. Still, no matter 
how strong that intention was, if it be true that all acts 
between co-proprietors, which put an end to joint ownership, 
are to be governed by the laws regulating partitions, then the 
clauses of warranty in the deed must be construed in relation 
to these laws. 

It seems very difficult, if not impossible, to assign any good 
reason, why one joint owner should not have the right to sell 
his share to the party who owns the thing in common with 


‘him, and why he might not sell it on such clauses and con- 


ditions as they both choose to agree on. If they have the 
power to do’so, it seems almost as difficult to say why, when 
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/ Easreny Dist. they do pass a contract of sale, it should be presumed they : , 
ty, 8° did not intend to do what they expressly say they do; by — ] 
DAQUIN ET AUS sr 418. that their act is to be regarded as one of partition, and not of F 
diets sale. é 


the adoption of the Napoleon Code. Pothier tells us, their — 
law on this subject differed widely from the Roman. By the 
the latter, the parties to a partition were considered in the 
light of those who made an exchange, and each was under. 
stood to convey to the other his title to the lot assigned. [In — 
the French law, however, an entirely different principle E 
governed the partition of co-heirs. They were not considered 
as acquiring from each other, but as indicating the portion — 
which each was to take on the title descending from the com. : 
mon ancestor. This rule was extended to cases where one — 
heir gave up his right in the property for a sum of money, or 
even where one purchased out the pretensions or claims of all 
his co-heirs in the succession. The heir who thus, acquired, 
was not understood to obtain either right or title from the — 
co-heir, but as taking that to which he had a title from the 
moment of the ancestor’s death. Hence a mortgage in favor — 
of the creditors of the heirs who transferred to another, fora 
sum of money or any other valuable consideration, their share 
of the estate, had no effect on the property so transferred, 
The law considered they never had any title to it ; that it had 
belonged to the heir who acquired it from them ever since the 
death of the common ancestor. 
wes The principle was pushed further, and the same author 
prietor n may _ informs us, that if one co-proprietor sell a piece of property to 
thon cnpronic, the individual with whom he held it in common, by an act 
tor, and incur containing all the clauses of the contract of sale, still it is not 
pep n,n agg sale. It would seem, he says, there could be no doubt 
it should be considered such, but the jurisprudence of the 
country holds it for a'‘fixed maxim that it is an act equivalent 
to a partition, by which the vendee acquires no title from the 
vendor, but is considered as holding under the person from 
whom they both purchased ; and as having held the whole 


And yet such was the jurisprudence of France previous ij : 
Fe | 
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under him, even during the time the right was shared by a 
joint owner. Pothier traite de vente, 637 to 644 inclusive. 

If this was the rule prevailing in Louisiana when this act 
was passed, it would be nearly decisive of the present case, 
but we donot think it was the rule. The laws of Spain, then 
unrepealed, on this subject followed those of Rome, and per- 


415 
Eastern Dist- 
February, 1832. 
Bron 
DAQUIN ET ALS. 
va. 


COIRON. 


haps went farther. So far from considering it impracticable _ 


for one co-proprietor to sell to another, they in express terms 
establish his right todo so. By the 55th law, of the 5th title, 
of the 5th Partidas, it is declared that where two or more 
persons possess any thing in common, we say that each may 
sell his part, though the thing be not divided, either to one of 
his. co-proprietors, or to a stranger. We find this law under 
that division of the Partidas which treats of those who may 
buy and sell. We see by the terms of it, that a joint owner 
may sell to another as he might to a stranger. We see no 
difference in the obligations imposed by such a sale, and that 
to any other person ; and hence we conclude, that as he might 
lawfully sell to his co-proprietor, he might sell to him with all 
the clauses and conditions which were lawful in a sale to a 
third party. 

When we add to these reflections, the considerations which 
arise from the law of the Recopilacion, which enacts, that 
in whatever form a man chooses to bind himself, he shall be 
bound; we are unable to resist the belief that in Spain a con- 
tract like this before us, could produce the same effect as a 
a sale between persons who did not hold the property in 
common. 

The next inquiry is, whether this law has been repealed 
by the enactment in our Civil Code relative to partitions. 

We think not. It is true the 253d article of that work, 
page 206, says, that all acts which tend to the division of 
property are subject to rescission for lesion of one-fourth, 
whether they be entitled by sale, exchange or otherwise ; but 
this rule does not prevent one co-proprietor selling to another. 
It only furnishes conditions which must not be violated if he 
does so, and with this exception the parties may make any 
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Baspenp = contract they choose in respect to the thing held in commen, 


February, 1852. 


DAQUIN ET AILS, 


v8. 
COIRON, 
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= Chesneau’s heirs ads. Goodwin, 3.N. S. 409. r . 
Our conclusion on the whole matter is, that the appe 
took on themselves the character, and incurred the obligadag 
of vendors, and we do believe this construction of the i instr, 
ment gives full effect to the intention of the parties at the “7 
they executed it. 
As to the value of the improvements on the land at the ting § 
of the sale, we have again examined the evidence, and ui 
think the calculation of the appellants’ counsel is correct. We 
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shall estimate them at seventeen thousand one hnndred and ; 


fifty dollars. 


The appellee complains we have reduced the credit oalail ’ 


the plantation into cash, at two high a rate of discount. . The | 
rate is high, perhaps too high, to be sanctioned in the loanof | 
money, where the obligations would not be due for many — 


years, but in estimating damages, in a case of this kind, we 


think it does justice between the parties. Sugar plantations 


were formerly sold in Louisiana on a long credit, at a price — 
far above the cash price, and ten per cent. interest, for the 


same space of time. We do not believe the appellee could — 
have sold the plantation for more in cash, than the sumto — 
which it is reduced, by deducting nine per cent. on the — 


deferred payments. 

The first payment was not due in one year, but in eighteen 
months and a half, and so throughout the others. The cash 
price was seventy-seven thousand six hundred and twenty 
dollars, reducing it at nine per cent., and taking the term of 
payment from the 16th October, 1824, to the last April, 1826. 

Millaudon must be credited with one-half the value of the 
fruits of which Coiron was evicted by the plaintiffs, and for 
which he, Millaudon, has been made responsible. For this sum, 
Rochelle & Shiff are responsible, as vendors of one-half of the 
plantation. 

The modifications now made in the former opinion of the 
court, require a change in the judgment. 
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judgment of the District Court be annulled, avoided 





Al? 
" [toigy'therefore,“ordered, adjudged and decreed, that ‘the Easrmx Dror. 


and Feruary, 1882. 


reversed ; and it is farther ordered, adjudged and decreed, that “7! »F 4% 


the plaintiffs in this action, do pay to the warrantor, Laurent 
Millaudon, before they take possession of the premises, the 
sum of thirty-two thousand one hundred and sixty one dollars 
and seventy-seven cents, with interest at five per cent. on 
nineteen thousand five hundred and eighty-three dollars of 
said sum, from the 13th December, 1826, to the 11th March, 
1830, and that in case they fail to do so, within three months 
from the notification of this decree, that execution do issue 
against them, in favor of said Millaudon, for the said sum of 
thirty-two thousand one hundred and sixty-one dollars and 
seventy-seven cents, with interest as already stated, on 
nineteen thousand five hundred and eighty-three dollars of 
said sum. | ; 

And upon the voluntary payment, by the heirs of Daquin, 
of the money aforesaid, to the said Millaudon, or on the 
compulsory payment thereof, by execution issued against 
them, it is ordered, that on the defendant, J. J. Coiron, deliver- 
ing to the said Laurent Millaudon, the nineteen slaves, 
tendered on the 25th April, 1829, or showing good cause to 
the Court of the First District, why they are not delivered, 
that the said Laurent Millaudon, pay to the’said J. J. Coiron, 
the sum of fifteen thousand two hundred and: sixty-seven 
dollars and eighty-three cents, and that in case he fails to do 
so, that execution issue against him, for said sum, in favor of 
said Coiron: Provided, however, and it is so ordered, that 
the said Laurent Millaudon, before taking out execution, do 
surrender to the said J. J. Coiron the note of Romain, for 
one hundred and one dollars and seventy-eight cents. 

And upon the payment of the said sum of fifteen thousand 
two hundred and sixty-seven dollars and eighty-three cents 
by the said Millaudon, to the said Coiron, it is ordered, that 
he, Millaudon, recover from the heirs of Rochelle and of H. 
M. Shiff, called in warranty, the sum of twenty-two thousand 
nine hundred and fifty nine dollars and thirty-one cents, one- 
half ef said sum, to be paid by each. 

53 
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Eusrsns Dist. jit is finally ordered, that the costs of this suit in the‘count 
Pebruary 1832. below, be paid, one-half by Laurent Millaudon, and the other 
paioonr sr 418 half by the heirsof Rochelle & Shiff, the costs of the Bit 
surm zr ais. to be paid by the appellee, Laurent Millaudon. Holy 

vila 








DELOGNY ET ALS. vs. SMITH ET ALS. co a 
* APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A private act. acquires no authenticity from the fact-of its being octal ‘ 
ledged before and recorded by the parish judge. ak 


Under a special allegation of one kind of title, another cannot be proved, 


Under a forced alienation of property, the purchaser will acquire no ti 


unless the formalities of the law be strictly complied with. 
a 
The return of the officer, that the property was sold after legal advertise- 


ments, is not conclusive. 


The person whose property is sold under an execution, cannot be considered 
as a party to the act-of sale. 


The act of the legislature, which requires that property seized for taxes, be 
sold after three months advertisement, means the three months immedit» 
tely preceding the sale. & 


The facts of this case are fully stated in the nial the 
court, delivered by Porter J. 

The plaintiffs state, that they are the owners of two Letsil 
the Fauxbourg La Course, viz: nos, six and seven, in square 
seventy-four, having acquired the same, by donation from 
their father, and by inheritance from their mother. That 
the defendant, Smith, has taken possession of them, and 
refuses to give it up, i 

Smith pleaded the general denial, and averred, that he was 
the true and lawful proprietor of the lots in question, having 
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purchased them from one Thomas Fitzwilliams. The answer 
concludes with a prayer, that Fitzwilliams, may be. cited:in 
warranty. 
He was cited, and appeared, and answered. He pleaded 
also, the general issue, and further averred, that after due and 
legal proceedings before Gallién Preval, an associate judge of 
the City Court of New-Orleans, wherein the mayor, aldermen 
and inhabitants of the city were plaintiffs, and the vacant lots 
of ground, Nos. six and seven, in square No. seventy-four, 


~ and their owners were defendants, the said lots, were on the 


seventh day of April, 1829, sold by the marshal of the city of 
New-Orleans, and adjudicated to the respondent, whereby, 
he acquired a good title to them. 

But if he did not, he prayed that the mayor, aldermen and 
inhabitants of New-Orleans, might be cited, and condemned 
to pay him all damages he should sustain by the eviction. 

The corporation of the city, pursuant to this prayer, were 
made parties, and they pleaded in substance, that the plaintiffs 
had been legally divested of their property, by the proceedings 
before the associate city judge. 

The judge below, gave judgment for the petitioners. The 
defendant, Smith, and FitzWilliams, who was cited in war- 
ranty, appealed. 

On the trial, the plaintiffs offered in evidence, an act sous 


’ seing privé, which had been enregistered in the office of the 


parish judge, of the parish of St. James. No proof was given 
of its execution, and its admissibility was objected to. The 
court overruled the objection, and erred in doing so. The 
parish judge in his certificate states, that the donor had 
acknowledged the instrument before him, and requested it to 
be placed on record. This will authorise the judge to 
enregister the imstrument, but the signatures of the parties, 
and that of two witnesses, were necessary to make it a public’ 
act, of which a copy under the notarial seal of office would be 


legal evidence. This point has been frequently decided, and’ 


more particularly in the cases of Marie Louise vs. Cauchoiz, 
and Seymour vs. Cooley. 11 Martin, 243. 3 ibid., N. 8. 396. 


1832, 





A private act 
requires no au- 
thenticity from 
the fact of its 
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ledge before and 
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Easrtan Dist. ‘The plaintiffs next offered an act, purporting to be a . 
<auaieeiee tion, between the same parties, who executed the instrument 
ee under sous seing privé, by which among other things, they ratify, 
sxrra xr 1s. and confirm the dispositions of that act, except so much ofitiag_ 
is modified or altered by the agreement then and there made, 
between them. This evidence was objected to on the ground — 
that there was no allegation in the petition of such a title, 
The court admitted it, and the defendants excepted. - shige 
We think, the court erred in admitting this instrument, — 
The petition states, that the plaintiffs own the premises,’ by i 
under tit of inheritance from their mother, and by donation from their 
<a = father. Under a special allegation of one kind of title, 
be proved. another cannot be proved. In the case of Ory vs. Winter, — 
relied on by the appellees, the evidence did not contradictany — 
of the averments, in the answer; but supported the general — 
allegation, that only such a sum was due the petitioners) 9 -— 
The party too, in that instance, was apprised long before the — 
trial, that the proof would be produced, and was consequently — 
deprived of all objection, on the ground of surprise. 4 Martin, — 
But the plaintiffs show a good title to one-half of the pres 
mises, by descent from their mother ; and we are under the 
necessity of examining the strength of that which the defen — 
dants oppose to it. vit 
It is derived from a purchase made at a sale by the maa . 
of the City Court, under a judgment rendered by one of the: 
associate judges in that court, in a suit where the mayor) 
aldermen and inhabitants of New-Orleans were plaintiffs, and 
two lots of ground, numbers 6 and 7, whose owner was — 
unknown, were defendants. An attorney was appointed "to 
defend the unknown owner, as he is styled in the record of 
the suit, and judgment was rendered in favor of the corpos 
ration for the sum of four dollars and twenty-five cents against) _ 
this owner. cn 
The proceedings just noticed, took place under an act of 
the legislature, passed the eighteenth of March, 1828, by the 
first section of which it is enacted, “That whenever any sum 
of money shail be due to the corporation of the city of New- 
Orleans by non-resident persons, who have no agent in this 
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city, for city taxes and other expenses to which the said Easrsex  Digr. 


owners are subject, for the repairs of their levees, _roads, 
bridges, enclosures, banquettes, paving and other of the same 
nature, it shall be lawful for the city treasurer, after having 
made the proof of the said debt before any competent tribu- 
nal, contradictorily with a person appointed by the said court 
to defend the said owner, to cause the city lots or other lands 


February, 1832. 





DELOGNY ET ALS. 


SMITH ET ALS. 


subject to the said taxes and other expenses, to be seized and: — 


sold in the manner hereafter prescribed, without being bound 
to discuss the other property which the said owner may have 
in the parish of New-Orleans, or elsewhere.” 

The second section of the article requires “the sale of the 
town lots, and other lands thus seized, shall not be made until 
the said sale shall have been advertised during three months 
in two of the newspapers printed in New-Orleans, both in the 


English and French languages, and also on complying with 


the other formalities prescribed by law for the sale of real 
property seized. See acts of 1828, page 102. 

So far back as the year 1815, it was decided by this tribunal, 
in the case of Reeves vs. Kershaw, that a sale by an officer 
under an execution, wherein the property had not: been duly 
advertised according to law, did not transfer the right and 
title in the thing sold to the purchaser. Ever since that 
period such has been the uniform jurisprudence of this state, 
and the doctrine was again fully examined in the case of 
Dufour vs. Camfranc. We deem it unnecessary to repeat here, 
the reasoning and authorities on which that conclusion was 
obtained. It rests on principles which appear to us incontro- 


‘vertible. The citizen can only be deprived of his property in 


two ways—by his own consent, or by a forced alienation 
under the authority of law. The latter mode of transferring 
property, derives all its efficacy from a strict pursuance of the 
formalities which that law prescribes. Where then these are 
wanting, there is not the alienation by law, which can alone 
supply the want of consent by the owner. See 4 Martin, 513. 
11 ibid, 609, 711. : 

If, therefore, in the instance before us there be found an 
irregularity in advertising the property, we shall be of opinion 


Under a forced 
alienation of 
property, the 
purchaser will 
acquire no little 


unless the for- < 


malities of the 
law be strickly 
complied with. 
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Easrsrx Dist. the purchaser did not acquire a title by the adjudication made 


February, 1882, 
————————— to him i 
POTS eRe Before, however, examining the evidence on this bead 


suit er als. is proper to notice and dispose of an objection taken othe — 
Bama of part of the appellants. They rely on the return of: the 
the pro operty va marshal, and contend that as in it, this officer states, the — 
sl after Toga property was sold after legal advertisements, no proof shoal 
isnotconclusive. received in contradiction to it. The remedy of the plaintiff — 
is an action against him for damages. | 

This, if true, would be very unsafe doctrine ; but in our judg, 
mentitisnottrue. The positive provisions of our law relieden 

for its support, do not sustain it. The act of 1828, gives it istrue — 


to the sheriff’s deed the same force and effect, as an outhenia 


act; and the 2233d article of the Louisiana Code, doceaah 
the authentic act to be full proof of the agreement contained — 


in it against the contracting parties, their heirs or assigns. To 
what extent this provision may operate on the plaintifi’s. ina 
suit, (who through the intervention of a public officer, cause, 


property to be sold,) and the purchaser at the sale so pro. 


cured by them, this case by no means requires us to say, 


Th eaten But we see no ground whatever, for considering the person 
whose prope’ 


mold dee 2, Whose property is sold, as a party tothat act. So far fronphis, 


execution can- assent being given, in almost ninety-nine cases out of one 


not be consider- 


ed as aparty to hundred, the property is sold without it. No doubt the sale 
eee him, though his consent be not given ; but this is net, 
because he is a party to the act, either by himself or through 

_ his agents, but because the law has said that a forced alienas: 

tion stands in place of his consent, if made with the required: 

formalities. This condition, however, would cease to be one: 

if the parties who violated the law, or neglected its provisions, 

were to be considered as agents of the defendant in execution; 

and he were bound by their assertions or admissions. a 

Equally do we consider the Code of Practice as failing td 

sustain the appellants in the ground assumed by them. The: 

articles cited, were from 691 to 699. We understand them 

as making provision for the forms in which the act of sale is 

to be clothed, and its effect between the parties to it, viz. 

between the plaintiff on the one hand, who sells under the 
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authority of law through the agency of the sheriff, and the Easr=ns — 
declares that the act of sale “adds nothing to the force and —— 
effect of the adjudication it is only intended to afford the proof earne Fr als. 
of it.” There is nothing, so far as we can discover, in our 
late codes, which changes the ancient rule on this subject, or 
which gives effect to an adjudication, that is not made after 
the usual delays, preceded by the regular advertisements, 

The second section of the act already cited, requires the | ye 
property which may be seized for taxes, to be sold after which requires 
three months advertisement in two of the newspapers in this #t_, Property 
city, both in the French and English languages. The sale oo 
took place on the seventh of April, and in one of the news advertisement 


papers the advertisement in French was inserted three times ane SS 


in December, three times in February, and four times in oe ae — 
March, omitting altogether the month of January. The law 
does not say whether the three months in which the sale 
should be advertised, are the three months immediately pre- 
ceding the sale. But we think that such is the sound con- 
struction. Otherwise the corporation might give the notice at 
any time they pleased, and at so great an interval of time as 
to render nugatory nearly all the objects to be attained by 
advertising, Neither does the law say, whether the months 
are calendar months, or whether the advertisements must be 
inserted in the newspapers for a space of time equal to three 
months from:the first notice to the day of sale, or three of the 
months designated in our calendar. Taking either as the 
true construction, the law was not complied with. The 
advertisements made in- December carinot, in our judgment, 
aid the proceedings. There must be the regular notification 
in two of the newspapers of the city, both in the French and 
English languages, for three months previous to the sale. 
The same number of advertisements, or more, in other months, 
will: not satisfy the law. 

This opinion renders it unnecessary. to examine whether 
the statute authorises any such proceeding as was resorted to 
in this instance, against property, where the owners of it 
were unknown. It also dispenses with an inquiry into the 
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Eustexx Dist. correctness of the opinion of the court below rejecting-evk 
cao. dence by which the defendants offered to prove, that they had 
pEWoonY Fats. an agent in town’; that they had paid the very taxes Pele 
sneer EY Ate, non-payment of whieh their property was sold; and 
that’ these facts were known to the syndic who reportedly 
owners as unknown. Whether all this be true or notyiwe — 
cannot say ; but the facility with which such abuses mighthe — 
practised, is a sufficient reason to hold all proceedings war a 
and a similar kind, to a strict account. a a 
On the evidence before us, the plaintiffs are entitled to an 
undivided half of the premises; but we think the joe 
should be so modified, as to enable them to prosecute any 
right they may have to the other portion of the lots. 
The rights of the warrantors were not acted on in the court _ 
below, and we cannot pass on them here. 





It is, therefore, ordered, adjudged and decreed, that the — 
judgment of the District Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 
that the plaintiffs do recover of the defendant in possession, an 
undivided half of the lots sued for, with costs in the court of 
the first instance, those of appeal to be paid by the appellees, 
reserving, however, to the appellees the right to enforce ‘their 
claim to the other half of the lots in another suit: And ies 
further ordered, that this cause so far as it respects the rights . 
of the parties cited in warranty, be remanded to the District 
Court, there to be proceeded in according to law. oo 


On a re-hearing, Porter, J. delivered the opinion of the 
court. : 


In this case an application has been made for a recheesiaal 
by the defendant. And he has drawn our attention to another 
part of the record, in which we find that a separate judgment 
was given against the vendor cited in warranty. This party 
has consented the judgment should be amended ; and it is 
therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be annulled, avoided and reversed: And 
it is further ordered, adjudged and decreed, that the plaintiff 
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do recover of the defendant in possession, an undivided half Esstsax Dist. 


of the lots sued for with costs in the court of the first instance; ___~-_ 
those of appeal to be paid by the appellees, reserving, how- smoores “BT ALS. 
ever, to the appellees the right to enforce their claim to the asm er ats. 


other half of the lots in another suit: And it is further 
ordered, that the defendant do recover against Thomas Fitz- 
williams, his vendor called in warranty, the-sum of one 
thousand dollars, with legal interest from the date hereof, until 
paid, together with costs. 


DELOGNY ET ALS. vs. NASH ET ALS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


When a private instrument is referred to in a public act, executed between 


the same parties, and annexed to it, no further evidence is required of the * 


authenticity of the act under private signature. 


The facts are stated in the opinion of the court, delivered by 
Porter, J. 

This is an action like that just decided between the plain- 
tiffs and other defendants, in which the legality of a sale 
made by the city Marshal, under judgments rendered against 
lots, whose owners were unknown, is put at issue. The 
pleadings in this case, however, and the facts proved, are not 
precisely the same as in the other. 

To the petition in this instance, the party in possession, 
Nash, answered that he held the lots for Lambeth, and 
prayed that he might be dismissed, and Lambeth ordered to 
defend the suit. 

Lambeth did so, and pleaded the general issue—further, 
that suits were regularly instituted before G. Preval, against 
lots 1 and 2 in square 26 of. the Fauxbourg La Course; that 
judgments were rendered therein, and that the defendant 

54 
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Eastern Dist. 
February, 1832 
DELOGNY ET ALS, 


v8. 
NASH ET ALS. 








CASES IN THE SUPREME COURT . : 
became the purchaser at the sales made under the executions 


®. which issued in virtue of these judgments. ee 


The answer contains in addition, a prayer that the mayor, — 
aldermen and inhabitants of New-Orleans may be cited,.ang 
in case judgment be rendered against the defendant, he may _ 
recover over from them the sum of two thousand dollarg 
being the value of the property sued for. ag 

He afterwards filed a supplemental answer, in which he 
claimed from the plaints, the value of the improvementy 
made by him on the premises. 

The corporation answered, and denied all the allegutiots 
of the original petitioners, and those of Lambeth, who had — 
made the call in warranty. They further pleaded, that the 
purchaser at the sale made under the judgment rendered by 
the city judge, had acquired a good title to the property. 

The plaintiffs subsequently filed a supplemental petition, in 
which they averred, that they held the property by them 
claimed, in virtue of a transaction with, or abandonment by: 
their father, dated the 29th July, 1829, and enregistered in the 
office of the parish judge of St. James, on the 30th of the 
same‘month, and also by an act passed before a notary public 
by the father on the 2d September, 1824, ratifying the previ- 
ous act. To this supplemental petition, Lambeth pleaded 
the general issue. 

The court below gave judgment i in favor of the plaintiff 
for the two lots, and dismissed the demand in warranty 
against the corporation. It was further ordered that the de 
fendant Nash, have leave to remove and carry off from the — 
premises, the improvements which he had placed thereon. 
Lambeth appealed. 

- On the trial, the plaintiffs offered in evidence the instrument 
under sous seing privé, which had been enregistered in the 
office of the parish judge of St. James, upon the acknowledg- 
ment of one of the parties toit. This evidence was objected 
to, but admitted. We have just expressed an opinion in the 
case of the present plaintiff vs. Smith et als., that the court 
erred in receiving this document, but the evidence presents 
itself in this instance for consideration, on other grounds than 
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OF THE STATE OF LOUISIANA. 427 
those exhibited in the suit in which we have just declared it Easrems _ : 


was inadmissible. In the instance before us, in addition to ____—__ 
the certificate of the parish judge, it appears by an authentic *exx Brats. 
act duly received in evidence, that reference is there made to saswerats. 
the private instrument—that it is annexed to the public act, | | se 
and ratified. We are of opinion that when a private instru- vate instrument 
ment is referred to in a public act, executed between the same nan yore 
parties, and annexed to it, that no further evidence is required pmstinen 
of the authenticity of the act under private signature. Be- and annexed to 
cause the public act makes full proof against the parties to it, po is ~d 
of every thing therein contained—and consequently to the Gast ey of = 
existence and reality of the instrument sous seing privé which act under private 
is therein acknowledged, and in this instance expressly“ 
ratified. 

This opinion dispenses with the necessity of examining the 
objection made to the authority of the husband to represent 
his wife in the first contract. She appears in person at the 
execution of the second, and confirms the former, except in 
those.parts wherein the parties had agreed to modify it. 

In the present case, therefore, we think the plaintiffs have , 
established a title to the whole of the premises in dispute. It 
remains only to consider whether they were divested of it by 
the marshal’s sale. 

The principles of law which govern. alienations of this 
description, and the strict pursuance of the forms which is 
required to render the proceedings binding on the proprietors _ 
of the property, have been fully gone into in the preceding 
case. It will be sufficient to give the rule, there laid down, an 
application to that now before us. 

The sale took place on the sixteenth of March. The 
advertisement was inserted in one of the newspapers in the 
French language, as follows: three times in December, viz. 
the 12th, 13th and 15th; three times in February, viz. the 
4th, 16th and 2ist; and four times in March, viz. the: 2d, 
10th, 11th and 12th ; January being omitted. 

If we take the months as given in our calendar, or those 
within which the advertisements should have been inserted, 
the sale was contrary to law, as none were put in the news- 
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ae Dis. papers during all the month of January. If, on the conte | : 
Para == We commence on the fifteenth of December, which is thie | 
nEwoeny xr 448. months by computation of days, previous to the adjudication, 3 
wast ET ats, we find that from that time to the fifteenth January, there’jg _ 
only one advertisement, and from the fifteenth of Januatyt — 
the sixteenth February, only two. Under this view, the 
evidence equally shows a non-compliance with the 
prescribed by the statute, and the sale is void. Bn 
The court permitted Nash to take away the improvements _ 
made by him, and Lambeth complains of this, alleging that 
they belonged to him, and that he should be paid their value 
~The evidence establishes, they were put there by Nashjon 
his own aecount, and not by orders of Lambeth; and Nash, — 
who was sworn as a witness, acknowledges this fact. - Weds 
not see how, under these circumstances, Lambeth can com 
plain. If any one be injured, it is Nash, and he has’not 
appealed. His answer negatives the idea that he purchaséd 
the property, and excludes all consideration of Lambeth 
rights as warrantor. The cause as before us, presents ‘the — 
» naked question of a possessor, without title, who has put 
improvements on the property for his own convenience. —§* | 
The court below in this case, has acted on the suit in war 
ranty, and we should have proceeded to examine its corrett! 
ness, but on looking into the record we perceive that we are— 
not authorised todo so. Whether the appellant intended’ to — 
bring the whole case before us, or merely that part of it which 
relates to the contest between him and the appellants, we 
cannot say. If the first object was contemplated he has not 
carried it into effect, for no citation of appeal has ever been 
served on the warrantors, nor is there an acknowledgment 
of service on their part, to supply the want of it. They are; 
therefore, not before this court, and we cannot act on their 
rights. F 
Being of opinion that the judgment below, as between'the 
plaintiffs and Nash, and Lambeth, is correct, it is ordered, 
adjudged, and decreed, that that judgment be affirmed, po 
costs. 
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OF THE STATE OF LOUISIANA: 


COLLERTON ET ALS. vs. M‘CLEARY ET ALS. 


«tae 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


An order dismissing a rule, which would in effect have operated as a final 
judgment against the party, requires the signature of the judge. , 


annie for appellant. iivate; for appellee. 


The facta are fully stated in the opinion of the court, 
delivered by Porter, J. 


The petitioner states, that the defendant is indebted to him 
in the sum of seven hundred and eighty-one dollars, for work 
and labor done, and materials furnished to build a house, 
which the defendant had contracted to erect, on’ property of 
Felix De Armas. 

That by the written contract, which was entered into 
between McCleary and De Armas, it was stipulated, that’ De 
Armas should pay sixteen hundred dollars when the ‘plas- 
tering was completed, and sixteen hundred dollars when the 
keys were delivered. 

The petitioner avers, that the defendant has failed to pay 
the debt due by him, and that there is danger the plaintiff 
may lose his claim and privilege on the house, unless it be 
provisionally seized. 

It concludes with a prayer, that the defendant may be'cited, 
that judgment be rendered against him, and that this judg- 
ment be decreed to be a privilege on the amount due for the 
building of the house. 

The defendant was cited, and notice was served on De 
Armas, that the amount due, by him, was seized. 

The defendant appeared, and confessed judgment, where- 
upon, the counsel for the plaintiffs took a rule on De Armas, 
to show cause, why judgment should not be rendered against 
him, for the same amount, as the judgment given against the 
defendant. 


Eastern Dist. 
March, 1832. 


. MSCLEARY ET ALs. 
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Hasrsns Dist. 'T'o this rule, the defendant, among other things, ans : 
er 8 _ that the plaintiffs could not prosecute him in this manner‘dng_ 
ee = form. pr 












pop. And that he had paid the defendant pursuant to cont 
and owed him nothing at the time the seizure was made, 
An objection is made, in this court, that the appeal is pre. 
mature, the judgment not having the signature of the judg 
The appellant has contended, this objection comes too; 
the point not being filed until the day the cause was 
argument. Since the argument, however, the clerk. 
handed us a paper, in which the same objection was 
and which appears to be filed on the 14th February, he . 
Soatintan: that it was mislaid, on the day fixed for trial. 

missing a rule, We think the objection well taken. The rule as 
= “at judgment against the defendant. Had the plaintiffs 
oe pote that judgment would have been final, and al have 
the party, re- required the signature of the judge.. The order dismissing 
sie at a. " it, is final in the same way a judgment of non-suit would — 

which the judge must sign, before it is complete. This cage 
is quite different from the interlocutory orders, to which it was _ 
assimilated in argument. 


¥ a 
It is, therefore, ordered, adjudged and decreed, that he i 
appeal he dismissed with costs. hee 
he 
a 
—— oda 
r © 2 


NERAULT 0S. DODD. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE’ 
SECOND PRESIDING, 


A negotiable paper endorsed in blank, transfers the right to it, in fall pro- 
perty, to the holder, and he can maintain an action on it, without filling 
up the blank. 
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The judgment cannot cumulate the interest, which had accrued at the time Bagram. Dust. 
stipulated for peyment, with the principal sum due, and decree interest March, 1832. 


on the aggregate amount thus formed. .. SER 


, v8. 
- The facts are stated in the opinion of the court, delivered = 9” 
by Mathews, J. | oes Reh Sa ‘ 

This is a suit brought by the holder of a negotiable note 
against the payee. The endorsement is in blank, and does 
not appear to have been filled up previous to the rendition of 
the judgment in the court below ; which was in favor of the 
plaintiff, on proof'of the signatures both of the maker and 
endorser, and from which the defendant appealed, 

Since the cause was before this court, several errors have 
been assigned against the legality of the proceedings in the 
court below, as apparent on the record. The principal of 
these, is an alleged vacuum between the alligata and probata, 
assumed as a consequence of the endorsement not having 
been filled up to the plaintiff. : 

It has been repeatedly decided, that a negotiable paper A negotiable 
endorsed in blank, transfers the right to it in full property to Cia. com 
the holder, and that he may maintain an action on it, without ~ pn to 
filling up such endorsement. See 4 Martin’s Reports 662, and ty to the holder, 
6, NW. S. 253. This error assigned is, therefore, unavailable. a psa 

The suit is on a note for four hundred and ninety-one Siting without 
dollars and fifty cents, payable about ten months after date, blank. = 
with interest, at the rate of ten per centum per annum, from Perm 0 sc 0's 
the date until payment. The judgment of the court below *. ,_,nverest 
cumulated the interest, which had accrued at the time sti- crued at _ the 


pulated for payment, to the principal sum due, and decrees ~~ priser 
interest on the aggregate amount thus formed. In this, we He pert ay oad 
> 


think there is error, as being in part compound interest. and decree inte- 
rest in the ag- 


ite amount 
thus formed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided, reversed and 
annulled: And it is further ordered, that judgment be here 
rendered in favor of the plaintiff and the appellee for the sum 
of four hundred and ninety-one dollars and fifty cents, with 
interest, at the rate of ten per centum per annum, from the 
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432 


Eastean Dist. eleventh day of May, 1829, (the: date ofthe note). steal s 
ee with costs in. the. icnmminee coms of fasina: appeal. to be 
— nome nei the eaeelety ci “eal 


DUPUX ET ALs. 
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ee 


THOMPSON 0S. DUPUY ET ALS. . cg 


a 


SECOND PRESIDING, 


By the old Civil Code, the vendee ‘could not resist payment of the Price, 
unless he was disturbed by a suit. i 


If a suit by which the vendee is disturbed, be dismissed, he cannot — 


Vendors — ee of the pris: 


A suit which i is s terminated i is, ‘asi it had. never been instituted. é Ate 


The facts.are stated in the wagniias of the court, delivery 
Porter, Dosis cect 

The plaintiff wonghe! for, and tained an injunctidag ‘to 
prevent his vendor enforcing payment of the price of a tract 


, of land. The grounds, alleged for this relief, were, that the 


title was dubious and defective, and that the petitioner was 
disturbed by a suit, in which certain persons claimed part of 
the premises. 
The court on hearing the parties, dissolved the injunction, 
and the plaintiff appealed. . 
The suit which was referred to in the petition, was dismissed, 


or rather there was judgment in it of non-suit, previous to the . 


hearing in this cause. The record of it has, however, been 
referred to, to show that the plaintiff is yet in danger of 


By the eld Civil eviction. 


Code, the ven- 
dee could not re- 


The contract, on which this litigation has arisen, was 


sist payment of entered into, in the year 1822, while the provisions of the old 
the price, unless 
he was disturbed 
by a suit. 





Civil Code were in force, and by the rules there established, 
this case must be governed. 7 NW. S., 236, 6 ibid., 585. 


' a See 2 %, Pre 5 Ee ag: . 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE * 
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According to its provisions, the vendee could not resist Eastsax Drsr. 
March, 1832. 
payment of the price, unless he was. disturbed by a suit. In 7 
the case of Gardere vs. Foucher et als., we held, that where the = aN" 
suit, by which the buyer had been disturbed, was dismissed auzsrr sr ats. 
previous to the trial of the case in injunction, that it did not If a aia ty 
authorise him toresist the vendors claim for payment. A suit dec is disturbed, 
which has terminated, is, as if it never had been instituted. ae »he 
The disturbance produced by it, ends with the pendency of pon — 


the action. 4N. 8.354. 3 ibid., 111. the price. 
A suit which 


It is, therefore, ordered, adjudged and decreed, that the es 


judgment of the District Court be affirmed, with costs. been ingttaapets 
_—_—S—S—S——= 


GAIENNIE v8. QUESTI ET ALS. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 
The mortgagor cannot complain that only part of the premises were seized, 
though he might object that this part was more than sufficient to satisfy 
the debt. 


A prayer to amend the judgment of the court below, must be made three 
days before the cause is set down for argument. 


The plaintiff enjoined an order of seizure and sale, obtained 
by the defendant, a mortgagee creditor, on the ground, that 
he had no right to divide the mortgaged property, and to 
cause a part only to be seized and sold. The court a quo 
dissolved the injunction, and the plaintiff appealed. 


Labawve, for appellant. Burk, for appellee. 


Porter, J. delivered the opinion of the court. 
_ The petitioner applied for, and obtained an injunction on 
several grounds. Those relied on in this court, are: 
1. The plaintiff has only seized part of the property 
mortgaged. 
2. The defendant is threatened with eviction. 


58 ‘ 
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~~ a . There is no evidence in support of the second ground, and 
———-— the answer puts the fact at issue. On the first we are of 
GAIENNIE opinion that the mortgagee cannot complain,-that only part of 


queer srazs, the premises were seized, though he might object this part 


The mortgagor was more than sufficient to satisfy the debt. 
cannot complain 


that only part of The defendant in injunction has prayed the judgment 


—s yi below might be amended, so as to give him twenty per centun 


though he might damages, in pursuance of the act of 1831, page 102. 

object that this a i 7 

part was more ‘The court below did not accord damages on dissolving the 
than sufficient to 


satisfy the debt. injunction. The appeal was filed in November, 1831. The 
A prayer to prayer for an alteration in the judgment, on the part of the 


amend the Ju¢s appellee, appears to be made on the 10th March, 1832, which 


court below t thr 
court |, pelow was after the cause was set for argument, and not three days 


three days be- before, as the law requires. Code of Practice, 890. 
fore the cause is , 
set down for ar- He prays, however, ten per centum damages for a frivolous 


gument. appeal ; and we think they should be granted. 


It. is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs and 
ten per centum damages for the frivolous appeal. 


a 
- MARIA ET ALS. vs. DESTREHAN ET ALS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF JEFFERSON, 


The case will be remanded, if tried ex parte. 


Porter, J. delivered the opinion of the court. 


This case appears to have been taken up and decided by 
the parish ‘judge, out of the presence of the parties, and 
without notice tothem. It is not shown, the case was tried 
at term time, nor regularly fixed for trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be annulled and reversed, and 
it is further ordered, that this case be remanded, to be. pro- 
ceeded in, according to law, the appellees paying the costs of 
this appeal. 
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OF THE STATE OF LOUISIANA. 


LEGLISE 0S. BRENTON ET ALS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


Courts are bound to take notice of the date laws are promulgated, although 
on evidence be adduced of the fact of promulgation. They are also bound 
to notice public laws, whether brought under their attention or not. 


This was an action on a promissory note, to which the 
prescription of five years was opposed. 

The note was executed in 1819, made payable in March, 
1820, and the defendant cited 14th July, 1831. There was 
a verdict and ans for the plaintiff, and the defendants 
appealed. 


Porter, J. delivered the opinion of the court. 


This suit was brought on a promissory note, and on several 
issues tendered by the answer, a jury passed in the court of 
the first instance, and found a verdict for the plaintiff. The 
defendants appealed. 

Among other grounds of defence, opposed to the action, 
we find, they pleaded the prescription of five years. This we 
shall first examine, for if found correct, it produces an inquiry 
into other matters. 

The note was made so far back as 1820, citation was served 
on the 14th July, 1831. The only question is, at what time 
the late amendments to our code, by which the prescription of 
five years was established, were promulgated in the parish 
where the action was tried. 

By an act of the general assembly of this state, approved 
the 12th April, 1824, it was enacted, ‘“ That when the said 
Civil Code, shall be printed and received, the promulgation of 
it shall be made by the secretary of state, by sending a copy 
thereof, to each of the courts of and within this state, of which 
transmission, the date shall be recorded in the office of the 
secretary of state ; and one month after said transmission, the 
said code shall be deemed promulgated, and shall hence- 
forward be in full force throughout the state.” 


435 


Eastern Dist. 
March, 1832. 


LEGLISE 


BRENTON ET ALS. 








436 CASES IN THE SUPREME COURT 


ers — No proof was made in the court of the first instance, and 
Pr scl the first inquiry is, whether the date of the promulgation 
Weeutss should have been proved as a fact on the trial ? 
snentoxsrais. It is the opinion of the court, it should take notice of the 
Courts are date laws are promulgated, although no evidence of the 
bound to take : : ’ 
notice of thedate fact of proniulgation has been adduced. The tribunal of 
sec although justice are tequired to know, and bound to take notice of pub- 
- Raced = lic laws, whether brought under their attention or not. The 
fact of promul- discharge of this duty necessarily implies a knowledge of the 


ee toe no. time of publication; or supposes the means of attaining it, — 

Sockersetate without parties proving the fact. The Supreme Court of the 

under their at- United States has gone so far as to decide, that the law ofa 

tention or not. . : . . : . 
foreign country, in relation to international matters, which 
had been acted on by the Executive of the Union, would be 
noticed by them on appeal, although not proved as facts in 
the court of the first instance. See 1st Cranch, $8. A 
contrary decision, would place our laws on nearly, if not the 
same footing, as foreign laws. At least so far, as to require 
proof in every instance, before we could acknowledge their 
existence and give them effect. 

The code was in force in West Feliciana, on the 15th June, 
which was one month after its transmission by the secretary 
of state, in New-Orleans, ‘ 

The circumstance of this case, being one in which prescrip- 
tion is pleaded, makes no difference in the period at which 
the code was promulgated, nor in our duty to notice the time 
of promulgation. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed ; and it is further ordered and decreed, that there be 
judgment for the defendants with costs in both courts. 
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OF THE STATE OF LOUISIANA. 
BARROW 8. NORWOOD. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


When the obligation is joint, all the obligors must be made parties to the 
suit. 

A bill payable to several, or a joint note, produces a joint, not a several obli- 
gation. 


On a joint note, the parties are only responsible for their virile share. 


The facts are fully stated in the opinion of the court, 
delivered by Porter, J. 

This action is brought by the holder, against one of the 
endorsers of a note, of which the following is a copy : 
$2,732, 44. St. Francisville, July 10, 1826. 

On the first day of May, 1827, we promise to pay Noel 
Waddill, and Abel Waddill, and Noel Norwood, or order, two 
thousand seven hundred and thirty-two dollars and forty-four 
cents, with interest at ten per centum per annum, from time 
due until paid ; for value received. 


(Signed) HANDY & WADDILL. 
Witness, 
JosePH BemMAN. 
(Endorsed) . 
N. Waddill, 
Abel Waddill, 
Noel Norwood. 


The petition contains the usual allegations on which the 
responsibility of an endorser arises, and expressly charges 
that one of the endorsers who is sued, is responsible for the 
whole amount of the note. 

The defendant excepted to the petition on the ground, that 
the obligation was joint, not joint and several; and that all 
the obligors should have been made parties to the suit. The 


court sustained the exception, and rightfully sustained it, if 


this be a joint contract. Louisiana Code, 2080. 
As the endorsers of a promissory note are in all respects 
similar to the drawers of a bill of exchange, and contract the 
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igation is joint, 
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must be made 
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suit. 
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NORWOOD. 


A bill meee 
to several, or 
joint note, pro- 
duces a joint, 
not a several ob- 
ligation. 


Ona joint note 
the parties are 
only responsible 
for their virile 
share. 
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same obligations, a doubt arose in our minds, whether. the 
endorsers to this note were not responsible in solido. 

When a case similar to this was first brought before the 
courts in England, the judges were of opinion that the 
parties had made themselves partners as to the transaction ip . 
question, and that an endorsement of one of them was suf. 
ficient, but when, under the order of the court, the case came 
on for a new trial, it was proved to be the universal usage and 
understanding of all the bankers and merchants of Lon 
that the endorsement was bad because it wanted the signature | 
of both the payees, and judgment was given accordingly. [np — 
Massachusetts a similar decision has been made. D 
Rep. 653, in note. Bayley on Bills, 40. 9th Mass. 334. 

From the rule thus established, and from the doctrine fre. | 
quently recognised by their courts, we understand it to be the _ 
law Merchant of England, and of our sister states, that a 
bill payable to several, or a joint note, produces a joint, nota | 
joint and several obligation. Bayley on Bills, 37. Chitty | 
Bills, (ed. 1821,) 435. 

It is true that a joint obligation in those countries may 
compel, under certain circumstances, one of the obligors to 
pay the whole debt, but that arises from their laws, indepen. 
dent of any commercial usage. And a joint note in Louis 
ana must have whatever effect her laws give to such an obli- 
gation. Here the parties are only responsible for their virik 
share. Louisiana Code, 2081. 2 Louisiana Reports, 419. 


Bayley on Bills, 220, 269. Evans — page 11. 


It is, therefore, ordered, adjudged and decreed, that the , 


judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


MOURTON 0S. ROBERTSON. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
j SECOND PRESIDING. . 


This suit was brought by the assignee of Nerault, to recover 
from the defendant, the sum of three hundred and seventy 
dollars. It appearing that the latter had made a payment 
of fifty dollars, the plaintiff had judgment for the balance, and 
the defendant appealed. 


Egnevw, for appellant. Burke, for appellee. 


Mathews, J. delivered the opinion of the court. 

This suit is based on two notarial acts ; by one of these, the 
defendant became debtor to a certain Francois Nerault, in a 
sum of money exceeding the claim of the plaintiff. By the 
other, the creditor transferred and assigned over to the plaintiff, 
three hundred and seventy dollars, of the sum due to the 
former, and of the amount transferred, the defendant paid to 
the assignee fifty dollars, previous to the commencement of 
the present action. For the balance, three hundred and 
twenty dollars, judgment was. rendered against him, from 
which he appealed. 

The defence, as contained in the answer, alleges several 
matters of fact, of which the record affords no proof. 

In this court the legality and validity of the transfer of a 
part of the original creditor’s claim to the plaintiff, is contested 
on the ground, that’ it might subject the creditor to be 
harrassed by a multiplicity of suits. And as the creditor 
could not divide the sum due to him, into as many parts as he 
pleased, and bring a separate suit for each in his own name, 
he cannot legally do acts binding on the debtor, which lead 
directly to such unlawful results. This defence would 
probably be entitled to great weight, had the defendant 
refused absolutely to acknowledge the plaintiff’s rights as trans- 
ferred, but after having agreed to pay according to the transfer, 


March, 1892. 
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as evidenced by his payment of a part, we think it ought not 
now to be allowed to have any influence on the cause. . 
Some objections were stated to the sufficiency of the petition, 
they were not made in Vimine litis, and cannot now be attended 
to, even if they are well founded. The prayer for ten per 
cent. damages, on account of the appeal being frivolous, it jg 
thought, under all the circumstances of the case, should nog 
prevail. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be affirmed with costs. ) 


BAINS US. HIGGINS. 


APPRAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE. 
EIGHTH PRESIDING. 


If there be sufficient time, the appellee must be cited before the Court of 
Appeals at its next term, or the appeal will be dismissed. 


Where the law is absolute in its provisions, it cannot be changed by a rule 
of court. 


In this case a motion was made to dismiss the appeal, on 
the ground of certain irregularities which are stated in the 
opinion of the court, delivered by Mathews, J. 


This case is before the court on a motion to dismiss the 
appeal, on the ground of not having been taken and made 
returnable according to law, &c. 

The judgment of the court below, wasrendered on the 
third of June, 1831. The petition for an appeal, prayed that 
it might be made returnable on the second Monday of 
January, 1832 ; which was accordingly ordered, and citation 
served on the appellee to appear in the Supreme Court on the 
day fixed by the order of the judge a quo. To show that the 
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proceedings in this cause (subsequent to the final judgment .Easrern Dist. 
in the District Court) are erroneous and contrary to law, the. Rearets 3008. 
counsel for the appellee relies on the article 583 of the Code of AIS 
Practice, which is imperative that “the appellee must be moors. 
cited to appear before the Court of Appeals, at its next term, if 

there be sufficient time for doing so, &c. ; and if there be not, 

&c. he shall be cited to appear before the same, at the subse- 

quent term.” ‘The appeal bond is dated on the twenty-third 

of June, 1831, and was given for an amount sufficient to stay 
execution. Subsequent to that period, and.previous to the 

term at which the appeal was made returnable, their terms 

of the Supreme Court had elapsed, viz. July, November and 
December. There was, perhaps, not sufficient time tohave cited 

the appellee to appear in July term. But clearly under this 

article of the Code of Practice, he should have been cited to 

appear at the next term. This rule of Practice is entirely just 

and reasonable in all suspensive appeals, and shouldin ordinary _If there be suf- _ 
cases be enforced. It is, however, contended that the present aaa 
being a cause from one of the Districts embraced by the rule “4 before cake 
of this court, fixing appeals from the country to be tried in at its next ¢ 
particular terms, it would have been vain and nugatory to will be divnis- 
have caused it to be made returnable at any other than one ~~ Sista 
of those terms; but the law seems to us to be absolute in its is absolute in its 
provisions, and could not be legally changed by any rule of pa ge Wg 
court. The opinion now expressed, is in conformity with mes & a rule of 
that pronounced in the case of 8S. C. & R. Bell vs. Williams, 


in last January term. 





It is, therefore, ordered, adjudged and decreed, that this 
appeal be dismissed at the costs of the appellant. 


56 
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Eastern Dist, © 
March, 1832. STITH 08. WINBUSH. 


v8. APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 


WINBUSH. 
EIGHTH PRESIDING. 


If one of the parties to a suit dies, after final judgment, the right of appeal 
devolves on his heirs or legal representatives, and without their consent, 
cannot be legally exercised by any other person, except those provided 
for by art. 571, Code of Practice. 


The attorney cannot take an appeal, after the death of his client. 


.In this case, the appeal, was taken by the attorney, after 
the death of the party: Whereupon, on motion to dismiss 
the appeal, - 


Mathews, J. delivered the opinion of the court. 


The counsel for the appellee, moves to have this appeal 
dismissed on several grounds; one of which is, that it was 
taken in the name of the plaintiff, after his death. 

The record shows, that judgment was rendered in ‘the 
court below, on the third of June, 1831. The date of the 
petition for an appeal does not clearly appear ; the order of the 
judge seems to have been made on the 16th of December, 1831. 
It is admitted, that at this period, the plaintiff in the original 
suit (who is here appellant) was dead, and that his counsel 
had knowledge of that fact, who notwithstanding, signed the 
name of said plaintiff, to the appeal bond as principal, and 

*his own as surety. 
This mode of proceeding, was held under our former laws 
If one of the to be correct, but they are repealed ’by the act of 1828, and 


parties to a suit 


aes Ser Sa compelled now to look for rules of practice, in courts of 
re ag “a - justice, to the new codes and acts of the legislature, subse- 


rete maga quently passed. According to these laws, when one of the 


gal representa- parties to a suit dies after issue joined, it continues between 


tives and with- a : ; 
out theirconsent the surviving party, and the heirs or representatives of the 


ccna ie deceased; Code of Practice, 361. Consequently, they may 


any other per- hecome parties to such suit. The same rule is applicable to 
son except those ; : . “4 
provided for by proceedings in the court of appeals. And if one of the parties 


a ¥ toa suit dies after final judgment in an inferior court, the right 








RF 2. 


er 








2 ROI Sas 





‘OF THE STATE OF LOUISIANA. . 443 


of appeal devolves on his heirs or legal representatives, and Eastsax Dist. 
; . March, 1832. 
without their consent, cannot be legally exercised by any —__ 
other person, except those provided for by the art. 571 fi: = 
Code of Practice. See this art. and arts. 572-78. TUSSON. 
We are of opinion, that the attorney in the present instance, ae or ay 


had no right, as such, to take this appeal, after the death of appeal after the 


his client. dicet. 


It is, therefore ordered, adjudged and decreed, that it be 
dismissed, at his costs. . 


POYDRAS vs. TUSSON. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. ’ 
Appeals may be taken from all final judgments, so they may from interlo- 
cutory decrees, when the latter have a direct tendency to produce an irre- 
parable injury to the appellant, 


A delay in bringing the cause to a final decision, ought not to be viewed in 
any other light than an ordinary incident in the case, and cannot change 
- the situation of the parties from their original position. 


The facts are stated in the opinion of the court, delivered by 
Mathews, J. ; 

This suit commenced by order of seizure and sale of certain 
slaves, claimed by the defendant in the original proceeding. 
She afterwards obtained an injunction, by bringing herself 
within the provisions and protection of the 739th and 740th 
articles of the Code of Practice, which authorise the grant of 
an injunction, in certain cases, without surety. Notwithstand- 
ing the law which requires a suit of this kind to be summarily 
tried, the case seems to have remained without final decision, 
during several terms of the courtbelow. As it now stands before 
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Eastenw Dist. this court, no direct complaint is made in relation to its duras 


See tion. But after the last continuance in the District 


mooxty = the counsel of the original plaintiff, on affidavit of deterios 


v8. 


noorer. —_ ration in the mortgaged property, and of improper conductof — 
the defendant in relation thereto, moved the court that she — 


should be ruled to give security, &c. a 


This motion was overruled, and the defendant in — 4 


tion appealed. 


Appeals may In the appellate court a motion is made to dismiss the. a 
be taken from appeal, as having been taken from a judgment not final, 


all final judg- 


ments, so they Appeals may be taken from all final judgments. So they may 


may from inter- 


locutory decrees ftom interlocutory decrees, when the latter have a direct ten. a 
when the latter dency to produce an irreparable injury to the appellants. The — 


have a direct 


Guteay to yee decree, in the present case, may be considered as having such 


di : 
hic te ee to tendency, and if erroneously made, should be reversed, and 


the appellant. ¢he plaintiff,in the injunction be ruled to give security. But 
we are of opinion, that the court below did not err in over. 
ruling the appellant’s motion. 

adeateteinn: The law authorised the injunction in the first instance 


po, we cn oa without sureties. The delay in bringing the cause to a final 
n cision, Re = : 
ought not to - decision, ought not to be viewed in any other light than ai 
other light tha than Ordinary incident in the case, and cannot change the situation 


an’ ordi ie 
pr Pare sid a of the parties from their original maeel 


case, and cannot 2 

chavge te i It is, therefore, ordered, eliniiqn] oe decreed, that the 
arti fy . . 

Inch original decree of the District Court be affirmed, and that the appellant 


position. pay the costs of the appeal, 


MOONEY US. HOOPER. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


If a cause be continued on the day fixed for trial, no further proceedings cat 
be had in it during that term, unless notice be given to the party. 


Judgment of non-suit irregularly obtained, will be set aside. 
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The facts are fully stated in the opinion of the court, Eastsny Dist: 
delivered by Porter J. Pn sheonh 

This case was put at issue at the November term, inthe ™®9™=™ 
year 1830. On the eighth of April, 1831, we find the follow- _noorsn. 
ing entry on record. “On motion of James M. Bradford for 
the plaintiff, and filing affidavit, ordered that commissions 
issue to take the testimony of the witnesses therein contained, 
and the cause continued.” This order appears to be made 
on the day, on which the cause had been previously set for 
trial, viz: the eighth. ’ 

On the next day, the order was set aside, and this entry 
made: “On motion of L. Saunders for the defendant, 
ordered, that the continuance be set aside, and the cause set 
for trial the fourteenth instant.” 

The cause was not tried on the fourteenth, but on the 
nineteenth, the plaintiff and his counsel being repeatedly 
called by the sheriff, to come into court and prosecute the 
suit, and failing to do so, judgment was given for defendant, 
as in case of non-suit. 

After the cause was continued on the day it was set for Ifa cause be 
trial, we are of opinion, no further proceedings could be had pag = g~ ' 
init, during that term, unless notice was given to the plaintiff trial, no. pate 
or his attorney. It dees not appear, the continuance was set be had in it dee 
aside, after hearing both parties, but on the motion of one of — aaiee 8S 
them, ata time his adversary was not in court, nor required - to the par- 
to be there. The judgment. of non-suit growing out of this sont Soule 


irregularity, must be set aside. larl ‘a obtained 
asi 


It is, therefore ordered, adjudged and decreed, that the 
judgment rendered in this case, be annulled, avoided and 
reversed; and it is further ordered, adjudged and decreed, that 
the case be remanded, to be proceeded in according to law, 
the appellee paying the costs of the appeal. 
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ee a MONROE vs. M‘MICKEN. 
Mai Ci ? 
MONROE APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST 
v8. FELICIANA. 
M‘MICKEN. 


The certificate of the clerk, that the record contains a true, full and complete Ee 
transcript, will not authorise the Supreme Court to examine a case on ity 
merits. 


The appeal will be dismissed, unless it appears that the sum in dispute is of — 
the value of three hundred dollars. 


Porter, J. delivered the.opinion of the court. 


This cause has been submitted on points, filed by the appel- 
lant. The appellee does not appear, either by himself or 
counsel. 

The suit was brought to have the defendant removed from 
the office of curator of one Reno’s estate. There was judg. 
ment against the plaintiff, and he appealed. He has moved 
to reverse that judgment here, on several grounds. 

But we cannot examine them; for on looking into the 


record we find it presents two defects, for which the appeal . 
‘The certificate must be dismissed. 
of the clerk,that 


the record con- In the fitst place, the record has one of those certificates 
ua” conten: from the clerk, of being “a. true, full, and complete transcript 


ee of the record,” which we have so often decided does not 
Supreme Court authorise this court to examine a case on the merits. ‘It 


tee on tte me. Would seem, this was a matter of practice that could not be 


rits. ° " 
The appeal will learned by suitors in our courts. 


bedismissedun- Again it does not appear that the succession which the 
less ‘it appears 


that the sum in CUrator administers, is of the value of three hundred dollars. 
dispute is of the J oyisiana Code, 1152. 


value of $300. 


It is, therefore, ordered, adjudged and decreed, that: the 
appeal be dismissed with costs. 
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CHASE 05. PARMLEY. Eastenw Dist. 
March, 1832. 
—_—_ 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. nued bihe. 
v8. 
If the appeal be frivolous, ten per centum damages will be allowed. WILLIAMS. 


Martin, J. delivered the opinion of the court. 
This is an action for work and labor done. The plea is 
the general issue. There-was judgment against the defen- 


dant, and he appealed. 


He has made no defence in this court, and the examination w the appeal 
of the record has convinced us, the case is not susceptible of per —— = 


any. The plaintiff has claimed damages for the frivolous ™ases will be 
appeal. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs in both 
courts, and damages at the rate of ten per centum on the 
amount of the judgment. 


BELL ET ALS. US. WILLIAMS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


A party cannot cure defects in one affidavit, for a continuance, by making 
a second, in relation to facts within his knowledge, when the first was 
sworm te. 

The diligence of which the law speaks, is not the doing of every thing 
possible, but every thing which is reasonable. 


A party has no right to require his adversary to do every thing within the 
reach of industry to accomplish, in order to have the case ready for trial 
the first term, usual diligence is all that can be demanded. 


In this case the citation was served on the 19th April, 1831, 
and an answer put in on the sixth May. 
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Eastern Dist. (Qn thetwenty-fourth, the defendant prayed fora continuance 
March, 189% ond made affidavit, that witnesses residing in New-Orleang, 
saul Br ats. were material to his defence. The continuance was refused — 
wns. on the ground, that due diligence had not been used. The 
defendant then made another affidavit, which was not deme 
sufficient, and from a judgment in favor of the plaintiffs, the 

defendant appealed. x 





Barton, for epelinns. 


Downs, for appellee, urged: 

That the court did not err, in refusing a continuange | 
Because due diligence was not used. Code of — 464, 
425. 3 Martin, N. S. 293. 


Porter, J. delivered the opinion of the court. 


The citation in this case, was served on the 24th Ape, 
1831, and the cause was put at issue, at the term to which 
the citation was returnable. The answer was filed on the 
ninth, on the twentieth, the defendant moved for a continu 
ance, and swore that two witnesses, residing in New-Orleans, 
were material to his defence, &c. The continuance was 
objected to, on the ground, that the defendant had not used * 
due diligence to procure the testimony. The court wasof 
the same opinion and overruled the motion. 

A party can- The defendant then made another affidavit, which the 
not cure fdset, judge also considered insufficient. We have not taken this 
nog i affidavit into consideration, as we are unacquainted with any 
a second in rela- rule of practice, which permits parties to cure defects in one 
ree co affidavit for a continuance, by making a second, in relation 
when the first to facts within their knowledge, when the first was sworn to. - 

But we think, the first affidavit justified the application. It 

was the first term at which the cause was at issue, and the 

of which te law diligence of which the law speaks, is not the doing of every 
ks is not the thing possible, but every thing which is reasonable. It was 
hint walle perhaps practicable, for the defendant, by taking out a com- 


but every thing mission on the day he filed his answer, and immediately 
which is rea- 


sonable. forwarding it to the city of New-Orleans, to have obtained 
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- the testimony before the cause was called for trial, but we do E4stsnx Disr. 


not think he was under an obligation todo so. The affidavit fs en ca 


fora continuance, sustains the allegation in answer, and for  “A#”4™ 
the purposes of our present inquiries, must be taken as true. waren. 
Ifit be, then the plaintiffs are enforcing a claim toa greater 

extent than they are authorised to do, and they have no right 

to ask, that their adversary shall do any thing within the 

reach of industry to accomplish, in order to have the case A party hasno 
ready for trial the first term. All they have a right to demand a 
is, that the usual diligence shall be used ; as far as our know- 4° every thi 





in; 
whe within the reac 
ledge of practice extends, there was not a want of due diligence of industry to ac- 
in failing to get the testimony, at the term of the court; the See 
cause was put at issue, when the evidence was at a distance. — prog Ped 
We come the more readily to this conclusion, because on term—usual di- 


the proof given, we have strong doubts, whether the judgment 'seneeisall that 


* below could be confirmed. The note was payable at the ed. 


office of Discount and Deposite in the United States Bank of 
New-Orleans. Nodemand appears to have been made there, 
and we do not see, how the case could be taken out of the 
rule established in the cases of Mellon vs. Croghan, 3 N. S., 
423, and Smith vs. Robinson, 2 Miller’s Reports, 405. 


It is, therefore oftlered, adjudged and decreed, that the 
judgment of the District Coum, be annulled, avoided and 
reversed ; and it is further ordered, adjudged and decreed, that 
the cause be remanded to the District Court, to be proceeded: 
in according to law, the appellee paying costs of this appca'. 


ETT 


GAZZAM vs. WRIGHT. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Service on the master of a boat, put in command by the vendees after the 
sale to shem, cannot be considered as a service on the vendor. 


Proceedings in rem, are confined to cases in which the thing is abandoned, 
and the owner unknown or absent. 


_ Where the owner is known, and in the state,the citation must be served on 


him, and cannot be legally made on the master. 


57 
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This suit commenced by sequestration of the steamboat: 


*_ Saratoga, on a bottomry bond, given to secure the sum of twansll 1 
thousand dollars, advanced on her by the plaintiff. At the — 
time of the servicewf the sequestration, the defendant had 


transferred all his right, title and interest in the boat, to two 
individuals residing in Alexandria, in this state, neither of 


whom was cited or made parties to the suit. The court ¢ 


qua was of opinion, and so decided, that this was a proceed. 
ing in rem; that the seizure of the boat gave jurisdiction, and 
that service of citation on the captain, was sufficient notice to 
the absent owners. From a judgment in favor of the plaintiff, 
directing the boat to be sold, the defendant appealed. 


Hennen, for ‘appellant, contended : 


1. That no summons or citation issued to the defendant to 
appear and answer, and consequently no judgment could be 
rendered against him. Code of Practice, articles 206, 291—4, 

2. The order and notices, by-the above cited articles, were 
not given, and consequently the judgment is erroneous on the 
face of it. Code of Practice, art. 606, § 2, 4, 609. 

3. As the owners of the boat were known residents in the 
state, the plaintiff was bound to proceed against them in the 
parish of Rapides, where they were domiciliated. — Civil Code, 
art. 3361. Code of Practice, grt. 64. 


Lockett, contra. 


The proceedings in this case, were against the thing, and 
plaintiff was not bound to cite the owners. 


Martin, J. delivered the opinion of the court. 


The plaintiff states himself the creditor of Wright on a 
bottomry bond, on a steamboat, which has since been sold to 
a third party, who resides at Alexandria, in this state. He 
prays that the master of the boat and Wright, be cited ; that 
the boat be sequestered ; that he may have judgment; that his 
claim may be decreed to be a privileged one on the boat, and 
that she may be sold to satisfy the judgment. 

The citation was served on the master alone. He replevied 
the boat, and pleaded the general issue. He, however, died 
before trial, and his death was suggested on the record. 
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There was a judgment against Wright, for the satisfaction East#nx Dist. 
of which, the boat was directed to be sold, and he appealed. SS 
GAZZAM 


It is difficult to ascertain the character of the present action. - 
It has been contended it is one in rem; that judgment was — waienr. 
sought against the appellant’s vendees or the present owners 
of the boats, represented by the master ; nay, that the master 
represented the appellants also, and if the judgment against 
the latter be reversed, it may be affirmed as to the boat, or 
judgment be given against the owners, and the boat sold 
accordingly. : 
It has appeared to us, there is an insuperable objection to Service onthe 


the affirming of the judgment against the appellant. Service pny per 
on the master of the boat, put in command by his vendees, 2} (6, “entees 
after the sale, cannot be considered as a service on him. He “em, Bec e be 
would rather be the representative of the owners, if they were service on the 
absent, and this interest is adverse to the appellant’s. The ay 
judgment against the latter must, therefore, be reversed. Pathan 

There are two insuperable objections to the action being which the thing 
considered as one inrem. The owners are stated to be known ana pa on ond 
residents of the state, and the Code of Practice, 284-5, wknown or ab- 
appears to confine this action to cases in which the thing is | Where the 
abandoned, and the owner unknown or absent. There was Tarkan 
no monition or notice to all persons interested, to come and the citation must 
answer. Id. 292. Such a notice alone, can be substituted es and cannot 


to the ordinary citation. on aan 
We cannot give judgment against the owners. That the 

master may in certain cases represent the owner of the ship, 

may be true ; but when the owner is known, and in the state,’ 

the citation must be served on him, and cannot be legally so 

onthe master. If this obstacle could be surmounted, another 

would present itself. The appellee has not prayed an amend- 

ment of the judgment in his favor against the owners, and 

they are not before us. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and that the action be dismissed, and the costs paid 
by the appellee in. both courts. 
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ROQUET Us. RICHARDSON. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The acts of the legislature of 1807 and 1809, in relation to runaway alay 
are penal, and have relation to public offences. 


Whether the owner of a slave, which may have been concealed, or hinea 


without license, can pursue the person offending in a civil action, and op 


proof of the offence recover the penalty prescribed by law. Quere? 


A person who holds possession of a slave without right or title, although his . 


motives be not criminal, is liable for expenses, to which the owner is. put 
to recover the slave. 


Damages were claimed from the defendant, on the ground 
of having concealed and employed a runaway slave belong: 


ing to the plaintiff. The general issue was pleaded, andit 
appeared from the testimony, that a female slave aged about) 


twelve years, was brought to the defendant’s house by a car 
man, to whom ‘she had stated she was free; she remained 
with the defendant for nearly a year, during which time 
every publicity was given to the fact of her being there, and 
attempts made to discover, whether she was a slave, and te 
whom she belonged. There. was no paper published in the 
parish where the defendant resided, nor did it contain a jail— 
it was further shown that the defendant was a justice of the 
peace. The plaintiff proved property in the slave—that he 


had advertised her in the papers of New-Orleans as a runa- 


way, and expended one hundred dollars in endeavoring to 
fecover her. 


There was judgment for the defendant in the court below, 
and the plaintiff appealed. 


Schmidt, for appellant. Peirce, for appellee. 


Mathews, J. delivered the opinion of the court. 


In this case, damages are claimed from the defendant, on 
account of the concealment and detention of a female slave, 
the property of the plaintiff. The court below rendered judg- 
ment in favor of the former, from which the latter appealed. , 
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The amount claimed is in conformity with the acts of the Eastsns Dist. 
Legislature, (part of the Black Code,) passed in 1807 and 1809, “= S*_ 


and which relate to the penalty and punishment for harbor- 


ing and concealing runaway slaves. These acts seem intend- RICHARDSON. 

ed tofix the penalties, to which offenders against their provisions Leguhaiee a 

may be legally subjected, on conviction—they are pecuniary, 1807 ont 

. . . . . re 

but may be changed into imprisonment, if the person convict- vemabiay ‘ies 

ed have not the means necessary to pay to owners of slaves heave a 

the compensation accorded. See 1 Moreau’s Dig. p. 119-20, public offences. 

In addition to the compensation allowed to owners, by the first 

article, a fine is imposed for the benefit of the parish, wherein 

the offender may be convicted, by the second—same book, p. 

121. These laws are evidently penal, and have relation to whether the 

public offences. Whether the owner ofa slave, which may have owner of aslave, 
which may have 


been concealed or hired without leave, can pursue the person been concealed 

; ; ke ‘. , or hired without 
offending, in a civil action, and on proof of the offence recover jicense, can pur- 

. . . ° . th 

the penalty prescribed by law ? is a question which the pre- Saeadiag* la & 
sent case (according to the testimony,) does not require to be civil action, and 
oe , on proof of the 
settled, as we are of opinion with the court below that the offence recover 


proof does not establish any criminal concealment or illegal seniteaby lowe 
hiring against the defendant. — - quere? 


The petition contains a claim for damages to the amount 
of one hundred dollars, exclusive of the penalty fixed by law. 
The testimony is somewhat contradictory as to the value of . 
the services of the slave—she is a girl about twelve years of 
age, and if healthy her work and labour must be presumed to 


evidence that one hundred dollars were paid by the husband holds ne 


of the plaintiff, in recovering possession of this slave. Although paw 4 


the conduct of the defendant, as shown by the proof of the *lthoughhismo- 


cause, cannot be held as criminal, yet viewed either as an anne, is lia- 
individual or a justice of the peace, there is such remissness to which the ow- 


and negligence on his part, as ought to subject him to all loss pani vada 
and damage actually suffered by the plaintiff in relation to 


her property, of which he had possession, without right or title. 


It is therefore, ordered, adjudged and decreed, that the judg- 


_ment of the District Court be avoided, reversed and annulled. 
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Eastsns Dist. And it is further ordered, adjudged and decreed, that the 4 


iret, 18%. _ plaintiff and appellant do recover from the defendant and ap 


- 
onee —_—_pellee, one hundred dollars, with costs in both courts. . 
v8. 


HIS CREDITORS, 


HODGE VS. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The certificate of the clerk, that he has given a complete transcript of the — i 
record, does not enable the Supreme Court to examine the case onity 


merits, : 


Where it is clear, all the evidence has not been put on record, the case 
should not be remanded for the judge’s certificate. But where it is 
doubtful, it should be to see if the judge can give the certificate, 


Peirce, for appellee. Lockett, for appellant. 


The facts are fully stated in the opinion of the -_ 
delivered by Porter, J. 


The record is certified in the following words: “I hereby — 


certify, that the above and foregoing twenty-one pages, do 
contain a full and complete transcript of the record of the case 
of William L. Hodge vs. His Creditors, in which James G. 
Crozier, is opposing creditor, No. 9480 of the records of the 
court.” 

The appellee has contended, that on this certificate, we 
cannot examine the case on its merits, and it is most obvious 
we cannot. For though we may have a full and complete 
transcript of the record, it does not by any means follow, 
that we have all the evidence given on the trial, nor all the 
matters on which the case was decided below. To enable us 

The certificate to draw such a conclusion, we must be certain, that on the 
Se eee trial of every case, all the testimony is taken down. This we 
complete trans know is not the fact, and the law has taken care to prohibit 


— of the re- 


rd, docs not Us from drawing any such an inference, by declaring, that 
cable Court to the record must have a certificate from the clerk, that it 


th : : . , bys 
a contains all the testimony adduced in the court below, or in 
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default thereof, a statement of facts from the parties, or from Eastsnx Dist. 
the judge. The certificate annexed to this record, would be sus wedi 
perfectly true, though noné of the evidence, or a part of. it =. 
only, was put on record. The very point now presented, has 41s cREprrors. 
more than once been decided in this ¢ourt, and if it be possible 
to settle any thing either by reason or authority, the question 
should not now be considered an open one. 10 Martin, 670. 
2 N.S. 67. 6G ibid., 167. Code of Practice, 896. 
The appellant, however, contends, that under the provisions 
of the Code of Practice, made for the relief of parties, who 
do not bring. their cases correctly before this court, he has a 
right to have the record remanded, in order to obtain the 
judge’s certificate. 
The article relied on, is in these words: ‘If at the time of 
the agreement or before, the appellant perceives that the copy 
of the record is incomplete, either through mistakes or 
omissions, or from the clerk having failed to certify the copy, 
as containing all the testimony produced in the cause, or from 
any similar irregularities, not arising from any act of the 





appellant, the court may grant him a reasonable time to 


correct such errors or omissions, during which time judgment 
on the appeal shall be suspended.” Code of Practice 898. 
The appellee insists that the appellant cannot avail himself 
of the benefit of this provision, because if the case was 
remanded, the judge could not, after the appeal was taken, 
give a certificate. 
This court has decided that the judge cannot make outa — where itis 
statement of facts, after the appeal is granted. Code of lear, all the 


evidence has not 


Practice 603. been put on re- 
But, besides the authority given to the judge, by this article, $4 pets 


to make out a statement of facts, the law has conferred on him Temandedforthe 
2 : judge’s certifi- 
the power to certify the record, where the evidence has been cate. But where 


reduced to writing and is placed on record. Code of Practice should “aaron 


586. if = 
. . . . ve e az 
The duty imposed on him by this article, we have con- cate, 
sidered, he might fulfil at any time his knowledge or memory 
enabled him. Where the testimony is reduced to writing 


and recorded, the case is not within the mischief which 
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prohibits the judge to make a statement of facts after a 
*_ of time. See the case of McMicken vs. Riley et als,7, N. 8.398, 

So that for the decision of this point, we have to examin . 
whether the testimony was taken in writing, or reduced | to 
writing by the clerk at the trial, and put on record. i 

On recurring to the transcript placed before us, we find the i 
following entry made : 

Statement of Testimony: 4 

It is admitted that Bargebur, Oemichen & Co. who are — 
placed on the bilan of the insolvent, as debtors for the sum of 
seventy-four thousand one hundred and fifty-one dolldts and al 
three cents, filed in this court on the 

It is admitted by the opposing creditor, that the debt, for ‘ 
which he obtained judgment against the insolvent in this — 
court, is the same which is placed on the schedule of theinsol. 
vent, when he failed in Philadelphia. at 

Whether any more admissions were made, or other te 
mony was adduced, the record does not inform us. Iti is ‘i 
evident that something is omitted in the first part of re 3 
agreement put on record. For it is not said what is admitted | : 
in respect to Burgebur, Oemichen & Co. and the part inserted 
shows something is omitted. Filed in this court on the, evie 
dently suggests the idea that from error in the clerk or some 
other cause, a part of the admission is left out. 

The court ought not to doa vain thing, and where iii is 
clear, all the evidence has not been put on record, the case 
should not be remanded for the judge’s certificate. But — 
where it is doubtful, we think the cause should be remanded, 
















to see if the judge can give the certificate. This was the ' 
course we adopted in the case of Trenchard vs. Elderkin, 
decided last January, where the circumstances were, in a 
recpects, similar to those now before us. 


Let the certiorari issue. 
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OF THE STATE OF LOUISIANA. 
M‘DONOUGH 0S. HART ET ALS. z 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE 
THIRD PRESIDING. 


Where the plaintiff takes a ‘nen-suit, the defendant’s claim in re-convention 
will be disregarded, if he be left in the situation he was before the incep- 
tion of the suit. 

The warrantor performs his warranty, if he causes the disturbance to cease 

; by showing want of title in the disturber. 


In 1829, John McDonough brought many suits in the parish 
of St. Helena, to interrupt prescription, and among the de- 
fendants, prayed to be cited, were Robt. Hart and others, heirs 
of Robert Hart, deceased. The citation was served gn the 
widow of the late Robert Hart, deceased. On the 27th July, 
1829, Robert Hart, Margaret Hart, widow, (and as natural 
tutrix. of Horatio Hart,) answered and filed also a plea in 
reconvention for darnages, and to recover back seventeen 
hundred dollars, alleged to have been paid by Robert Hart, 
deceased, in 1807, to John McDonough, jr. & Co., (a firm 
composed of John McDonough and Shepperd Brown,) for a 
tract of one thousand acres of land, to which, as alleged, 
McDonough, jr. & Co. had no title, and that said sale should 
be rescinded. In April, 1831,McDonough took a non-suit as 
against original defendants, but they (Hart and others) 
insisted on trying their claim in reconvention. Upon trial of 
it, judgment was given for McDonough, and from that judg- 
ment, Margaret Hart alone appealed. 


McCaleb, for-appellee. 

1. The suit in reconvention could not be maintained against 
McDonough, alone, (sueing originally in his individual charac- 
ter,) when it appears that McDonough & Co. had sold to 
Robert Hart. Margaret Hart shows no right to sue as widow. 

2. The answer of Harts show, that they had bought from 
McDonough & Co., who warranted the titlke—it is confessed 
that the vendees are yet in possession, and that title derived 
from McDonough & Co.,still protects them. When that fails 
to be a good title and they shall be evicted, then the vendors 
may be made responsible, but not till then. 
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judgment of the District Court be affirmed, with costs. 


















CASES IN THE SUPREME COURT © 
for appellant. - 


Martin, J. delivered the opinion of the court. 
The plaintiff brought a suit against several individ 
settled on land which he claimed, with the view of interr 
ing prescription. The defendants were among them and p 
ed in reconvention, that their ancestors had purchased 


and claimed the repayment of seventeen hundred dollars, 
had paid therefor. He suffered a non-suit against all 
defendants, but these insisted on judgment, on their plea 
reconvention. It was given against them as in case of 
suit, and they appealed. i 
Their counsel have contended that’ the suit “of “t 
plaintiff for the land, is a cancelling of the contraét; am 
therefore, they are entitled to the return ofthe price—that# 
decision of the Supreme Court of the United States, and 
this court— Martin, NV. S., in regard to the land in Flo 
purchased from the Spanish colonial government, after 
cession to the United States, places it beyond doubt that the 
plaintiff had no title when he sold the land the defendants 
paid for. 
It appears to us the district judge did not err. The non 
suit suffered by the plaintiff in leaving the defendants in the 
state they were in before the inception of the suit. They 
are in possession of the land they bought, and if they had a . 
been sued for it by a third party, the plaintiff, their war 
rantor, would have performed his warranty if he had caused 
the disturbance to cease, by showing a want of the title in. the 
disturber ; and the judgment of the court against the dis — 
turber, would have caused any ground of complaint in the 
defendants to cease. This has been virtually done. 
The sale took place before the new code. Whatever may 
be the law now, a purchaser in prior sales cannot claim the 
price until he be evicted. 


It is, therefore, ordered, adjudged and decreed, that the 
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OF THE STATE OF LOUISIANA. 


PEW vs. LIVAUDAIS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


There is no validity in an auction sale of real property, unless the assent of 
the owner be given in writing, or otherwise admitted. 


Parole testimony of an oral alteration in the written instructions, cannot be 
received, : . 


This was a suit to compel the defendant to pass the sale of 
two lots of ground, purchased by the plaintiff at public auction. 
The defendant pleaded the general issue, and under it showed 
that the auctioneer in making the sale, had deviated from his 
instructions, which were given in writing by the defendant. 
The court a qua was of opinion that any duration in the 
instructions was a matter between the auctioneer and defen- 
dant, with which the plaintiff had nothing todo. From a 
judgment in favor of the plaintiff, the defendant appealed. 


Mazureau, for appellant. McCaleb, for appellee. 


Martin, J. delivered the opinion of the court. 

The object of this suit is to compel the defendant to exe- 
cute a conveyance to the plaintiff, for two lots of ground 
adjudicated to him by an auctioneer, whom she had employed 
to sell them. On the plea of the general issue, there was 
judgment against her, and she appealed. 

Her defence is, that the auctioneer sold the lots at a price 
below that which she had instructed him to insist on; and 
the plaintiff contends the instructions were altered before the 
sale, which was made according to the alteration. 

It appears, the instructions were given in writing, but the 
auctioneer (whose deposition was taken, subject to all legal 
objections) deposed he had mislaid the writing, and could 
not find them, but they were orally changed, and the sale 
was made according to the oral alteration. The agent of the 
defendant, by whose ministry the written instructions were 
given, and the oral alteration is said by the auctioneer to have 
been made, deposed he did not make the alleged oral alteration. 
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Eastern Dist. The defendant’s counsel has urged the testimony of 
Fan nintrnaticnn dl auctioneer is illegal, because he has an interest in supportiy 
PEW the plaintiff’s action, as in case of failure the latter will haye 
rvaveats, 2 claim for damages against him, for having deceived him 
selling him the lots at a less price than he was authorised 
sell; and further, as he testifies to something beyond o 
against a written instrument, and that what was said after 
was written and delivered. 
There is 20 ee further contended, that the auctioneer after 
validity in an received in writing the conditions of the sale, he should read them 
Te in a loud and audible voice, before he invites a bid. Cin 


unless the as- Code, 2584. 


sent of the ow- 

ner be given in It is true, the case does not perhaps sare require that 

or the auctioneer should in every case have the condition of the 
sale in writing ; but only that after having received, he should 
proclaim them. - We, therefore, refrain now to express an 


opinion on this matter in regard to sales of personal pr ee 


but we have no hesitation tosay that as another part of the code, 7 


2255-6, requires the assent of the parties to a sale of real estate 4 
to be written, unless the party, against whom the sale is sought 
to be enforced, admits it, we cannot recognise any validity 


in an auction sale of real property, the owner of which did 7 


not authorise or assent to in writing, and does not admit his 


assent otherwise. A contrary decision would deprive all the | 
real property in this state from the protection which the code e 


provides for it against perjury, forgetfulness or error. 
Pome Parole testimony of an oral alteration in the written conditions — 
teration’ in the cannot be received, as it is evidence of something being | 


. wonten net be agreed on beyond or against the contents-of the writing. 
received. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that there be judgment for the defendant er 
case of a non-suit, with costs in both courts. 
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Eastern Dist. 


ROGERS ET ALS. vs. REYNOLDS ET ALS. Mai ch, 1832. 


ROGERS ET ALS. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE vs. 


FOURTH PRESIDING. ET Als. 


Where there are exceptions sufficient to authorise a dismissal of the suit, any 
thing said or done, in relation to others, cannot affect the rights of the 


parties. 


When the creditors are represented as in a concurso, the right of er 


against an insolvent, wae exclusively to the syndics. 


The facts are stated in the opinion of the court, delivered 
by Mathews, J. 

This suit is brought by several of the creditors of William 
Huntstock, an insolvent debtor, in which they claim the 
avoidance of a mortgage, made by the insolvent in favor of 
the defendants, and also, the nullification of a judgment 
obtained against him, by confession on his part. The action 
is based on the provisions of the Louisiana Code, which 
authorise persons, not parties to contracts, to cause them to be 
avoided under certain circumstances, and particularly on the 
paragraph which grants this privilege to creditors, in relation 
to the contracts of their debtors. The defendants pleaded 
many exceptions to the right of action, assumed by the plain- 
tiffs. Some of them were sustained, and the suit was 
dismissed, (others were overruled.) From this judgment of 
dismissal, the plaintiffs appealed. 

The appellees complain of error, in the judgment of the _ Where there 
court below, in overruling some of their exceptions, but as the sufficient to — 
suit was dismissed by sustaining others, we are of opinion, 2°" ‘he eait, 
that the part of the decree, which relates to those exceptions %Y thing said or 
overruled, can have no effect on the situation of the parties to to ne cannot — 
the present action, in any future contest which may arise in of the acon ? 
relation the subjects of litigation, which were before the court 
of the first instance. After finding exceptions sufficient to 
authorise a dismissal of the suit, every thing said or done in’ 
relation to others, were acts of supererogation, and should be 
considered as having produced no effect. 
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———- insolvent, after the surrender of his property, and after the 
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’ there is any such cession, or other proceedings, by which they ) 


When the cre- 
ditors are repre- 
sented as in a 
concurso 
ae Rs 

pa ag in- 

solvent, ——— 
exclusively 
the syndics. 

















appointment of a syndic. The counsel for the defendants, in _ 
the court below, excepted to the right of the plaintifiy 
pursue the former, alleging that this right of action, y 
vested by law in the syndic, as representing the mass wf 
creditors. 

In support of this exception, reliance is had, principally 
the art. 1965 of the Louisiana Code, which declares, that Me 2 
law gives to every creditor, when there is no cession of g 
as well as to the representatives of all the creditors, wh 


are collectively represented, an action to annul any contract 
made in fraud of their rights.” ‘The provisions of this 
article, are plain, they accord to individual creditors, the right 
of action recognized, only when there is not a cessio bononim 
or other proceeding, which give to the mass’ of creditors a 
representation. By the terms of the law, this privilege is not 
granted to both the creditors and their representatives, wha 
they are represented as in a concurso. In such a case, the 
the Tight exclusively belongs to the latter. The mode of proceed. 4 
ing thus granted, avoids a multiplicity of actions, whigh by 

law, is held in abharmen. Ret 

It is, os ordered, adjudged and decreed, that. the 
judgment of the District Court be paren with costs. ra 


YOUNG US. CHANEY. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST FELICIANA: * 
Testimony cannot be received, which is inconsistent with the pleadings. ~ 


A settlement of the accounts of an executor, is no bar to an action ie 
him for malfeasance in his administration. 


Although the debts of the succession, be increased after the death of the 
testator, the executor is not responsible, unless it be shown, that the 
increase was owing to his ere or improper application of ee 
funds, 
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Executors can only charge two and a half per cent. on the value of the Eastsrw Distr. 
succession, as estimated by inventory. Any claim forcare and trouble March, 1892. 
exceeding that, must be established by testimony. youse 

; v8. 


This was an action by the widow and tutrix of her minor. “*4*** 

children, to compel the executor of her deceased husband, 
to render his account and surrender the estate. The executor 
filed his account, and charged the estate (in addition to the 
two and a half per cent., allowed by law) ten per cent. upon 
the revenue. This item was opposed by the plaintiff, who in 
making the objection, claimed damages from the executor, for 
waste and injury to the succession. The court a qua reduced 
the charge of ten per cent. on the revenue, to two and a half, 
which was allowed, and the plaintiff appealed. 


Downs, for appellant. Turner, for appellee. 


Mathews, J. delivered the opinion of the court. 


In this case, the tutrix on behalf of her children, claims the 
succession of her deceased husband, to be given up to her, 
and that the executor (who in that capacity, had managed | 
the estate for several years) should be compelled to render an 
account of his management. This account was rendered, 
and after receiving corrections by the judge ‘of probates, a 
balance was decreed in favor of the defendant, for the sum of 
six hundred and fifty-four dollars and thirty cents, from which 
the plaintiff appealed. 

In the course of the trial, in the court below, damages were 
claimed against the executor, on account of waste and injury 
done to the real estate of the succession, whilst under his 
control and management. But the judge a quo refused to 
take cognizance of this matter, and rejected testimony offered, 


‘to prove the injury, to which a bill of exceptions was taken. 


tition contai i . ‘Testimony can- 
The petition ns no allegation of waste or mis- | het 


conduct committed by the defendant in this respect; the which is ineon- 
testimony offered, was therefore inconsistent with the proceed- pr Drm = 
ings and properly rejected, the defendant not being called on 
to answer a charge of this nature. The act complained of, 


would amount to a quasi offence, and to say the least of it, a 
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aoa De" question might be raised, as to the competency of a Coug. 
== Of Piobates, to decide on such aclaim. It is also believed, 
— that an adjustment and settlement of accounts with ; . 
cuawey. executor, as decreed in the present instance, will not operate 
A settlement 28 @ bar to a pursuit against him for malfeasance in hig” 


of the accounts administration, which may have deteriorated the pro 
of an executor,is < : 
no bar to an ac- SUbjected to his care. 


far seifesune The present claim of the tutrix, séems (by one of the allega. 


for malfeasance 


ae _— tions in her petition) to have been provoked, by an application 
made by the executor, to cause the succession to be ; 
This‘she alleges to be contrary to the will of her deceased — 
husband, and not required by the situation of the estate, Tp ~ 
show the receipts of a sale, and to justify the course which he 
had attempted to pursue in relation thereto, the defendant in 
rendering his account, filed a statement showing the debts 
due by the succession at this time,’in which it appears that 
they have increased since the death of the testator, and the — 
counsel for the appellant claims credit. for the surplus ag 
Although the having been illegally contracted by the executor. There is — 


debts of the s¥°- no evidence on the record which shows that this increase of | 
one —— debt originated in his misconduct or improper application of q 
tator, the execu- the revenues of the succession, the credit claimed, conse 


eral Ragas quently cannot be allowed. 


it'be shown that ‘There are two other objections to the amount as passed by 
e increase was 
owing to his the court below: 1. To an allowance granted to the defen. 


react nae dant of two and a half per centum on the income and revenues 


ation of the of the estate whilst under his management. 2. To the 
omission of credit in favor of the succession for a quantity of 

° wood said to have been sold in the years 1828—30. 
The only allowance accorded by lay to executors for their 


Executors ean care and trouble in the management of successions, is two and 
only charge two ° . : A 
poe Bag per @half per centum on their value, as estimated by inventories. 


anh 20.08 3- This per centage, it appears, is allowed to the executor in the . 
— - en present case, and also the same on the revenues. The latter 
poeta claim allowance (amounting to three hundred and one dollars and 


for pl ecco, four. cents) we are of opinion was improperly granted. If the 


ing — defendant: had any just claim to make for his care, trouble 
by testimony. and expense, on the administration of the affairs of the estate 
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submitted to his management, in addition to the two and a 
half per centum on the amount of the inventory; he should 
have established ‘the items of such claim by testimony. This 
sum must, therefore, be deducted from the amount decreed to 
him. 

The evidence in relation to the wood sold, and not account- 
ed for, is so vague and inconclusive, as to render it impossible 
to make any estimate of its value ; and as no additional allow- 
ance is made, more than the two and a half per centum on 
the inventory, notwithstanding the executor seems to have 
managed the succession for several years longer than the 
period fixed by law, it is believed that injustice will not be 
done by rejecting this charge against him. eee 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided, reversed and 
annulled: And it is further ordered, adjudged and decreed, 
that judgment be here rendered in favor of the defendant and 
appellee, for the sum of three hundred and fifty-three dollars 
and twenty-six cents, to be paid out of the succession of 
Robert Young, deceased. The costs in the court below to be 
borne by said succession ; those of the appeal by the appellee. 


POOL US. POOL. 


APPEAL PROM THE COURT OF PROBATES FOR THE PARISH OF EAST 
: FELICIANA. 


The claim of the wife upon the estate of ‘the husband, for habitation, 
mourning dresses, &c. is limited to cases, which show a settlement and 


constitution of dowry. ‘ 


In this case, the wife, who had renounced the community, 
and who brought no dowry into the marriage, claimed from 
her husband’s estate, a sum sufficient to defray the expense of 
habitation, sustenance, and mourning dresses for one year. 

59 
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eek ae The court a qua made the allowance, and the defenday 


Fn appealed. ' a. 4 


POOL 
v8. 


That there was no law, authorising the Court to make sue 


an allowance to the wife, who brought no dowry ‘into the kd 


marriage. ce 


Turner, contra, cited Civil Code, articles 2353, 2391. 


ER og 
: 


POOL. Downs, for appellant, contended : ng p 








Mathews, J. delivered the opinion of the court. we 4 


In this case, the widow of Nazara Pool claims from the 
administrator of her husband’s succession, a sum culled 
defray her expenses of habitation and subsistence for one year, — 


‘and also for mourning dresses. She obtained judgment in 4 


the court below, for two hundred and seventy-five dollar, — 
from which the defendant appealed. 

Previous to the institution of this claim, she renounced de 
community of acquests and gains, which existed between her 
and her deceased husband. It does not appear, that there 
was any marriage contract between them, or that any dower 
was constituted ; and the record affords no evidence of any 
paraphernal effects belonging to her. 

The claim is based on the provisions of the Louisiana Code, 
found in the article 2353, wherein it is declared, that whena 
marriage is dissolved by the death of a husband, “the wife 
has her choice, either to claim the interests of her dowry, 
during the year of mourning, or to claim a sustenance, to be 
taken out of the succession of her husband. But in both 
cases she has a right, during that year, to be supplied with 

The claim of habitation and mourning dresses out of the succession, which 
the, wife upon charges shall not be deducted out of the interests due to her.” 


the estate of the 


husband, forha- These provisions are evidently applicable only to cases, 
bitation, mourn- ‘ — Y 
ing dresses, &e., Which show a constitution and settlement of dowry, and’as 


is “limited | to none is shown in the present instance, the claim of the 


show a settle- plaintiff should have been rejected by the Court of Probates. 


ment and cons- 


titution of dow- The latter clause of this act should, perhaps in justice, give 
- the same relief to a widow without dowry, were it not that 
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one.in that situation is provided for by the article.2389, The Eastrax, Dist: 
reason why the same privileges should not be extended. to March 1998, 
widows, whose whole property consists of paraphernal effects, “AmPessh stats. 
when it has been administered by their husbands, is not readily wiynuss. 
perceived. But on this subject, the law seems to be silent. 

The doctrine assumed in this case, was established in that 


of Hagan vs. Somperac, decided at October term, 1831. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided, reversed, and 


- annulled ; and that the suit of the plaintiff be dismissed at 


her costs in both courts. 


CAMPBELL ET ALS. vs. WINBUSH. 


‘ SAPPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 


The appeal. must be made returnable to the next term of the Supreme 

Court, immediately succeeding the term of the court, when the judgment 

was pronounced. 
Whether after a cause has been set down for trial, it be too late to dismiss 

the appeal. Quere? 

In this case, the appellee moved to dismiss the appeal on * 
the ground, that it was made returnable to the next term of 


the court, after the judgment was rendered. 


Mathews, J. delivered the opinion of the court, 


The counsel for the appellees moves to dismiss this appeal, 
on the ground of illegality in its return, &c. 

The judgment in the court below was rendered in June, 
1831, and the appeal was made returnable to. the January 
term of the Supreme Court, in 1832. This proceeding was 
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Easterns Dist. 


March, 1882 
G—V——— 
MILLAUDON 


vs. 
SMITH. 


The ap 
must be made 
returnable to the 
next term of the, 
Supreme Court 
immediately 
succeeding the 
term of the court 
when the judg- 
ment was pro- 
nounced. 


Whether af- 
ter a cause has 
been set down 
for trial, it be 
too late to 7 
miss the appeal! 
Quere. 





CASES IN THE SUPREME COURT 
illegal. The appeal should have been made~returnable 


_. the next term of the Supreme Court, immediately succee . 


the term of the District Court, when judgment Was (90 
nounced, and the appellees accordingly cited. The princi y 
which must govern in this case, have already been settled, 
See the case of Bains vs. Higgins, decided during the present — 
term, and that of S. C. & R. Bell vs. Williams, adjudgetin 
last January term. : 
In the argument before this court, the counsel for the apie 
lant opposed the motion to dismiss, as being too late after the — 
cause had been set down for trial. This circumstance might 
possibly have estopped the appellees from moving to dismiss 
the appeal, had not their counsel expressly reserved this rie 
when the cause was fixed. 


It is, therefore, ordered, adjudged and decreed, that the 4 
appeal be dismissed at the costs of the appellant. oe 


Mis tn 


MILLAUDON vs. SMITH. ee 


APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


The appeal must befmade returnable to the next term of the Supreme Court, 


immediately succeeding the term of the court when judgment was 
nounced. . 


a 


Mathews, J. delivered the opinion of the court. 


In this case, as in that of Campbell, Riche & Cot 02. 
Winbush, the appeal is not made returnable to the propér 
term of the Supreme Court, as required by law, and ‘the 
appellees having been cited to appear at a term, later than 
that designated by the article 583, of the Code of spe 
their counsel moves to dismiss the appeal. 
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There is no substantial difference in the two cases, and — 
the judgments must be the same in both. The same reser- Ss 
vation of the right to move for a dismissal, when the cause —- 


was fixed for trial, was made in each. BUZZARD BT Als. 


_ It is, therefore, ordered, adjudged and decreed, that this 
appeal be dismissed, at the costs of the appellant. 


SMITH US. BUZZARD ET ALS. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


Where the Supreme Court differ with the jury,ona question of fact, the 
cause will be remanded. 


Lockett, for appellant. Maypbin, for appellees. 


| Mathews, J. delivered the opinion of the court. 


In this case, the plaintiff alleges, that he entered into a 
commercial partnership with the defendant, Dillard, who 
carried on trade, in their joint names, in the territory of 
Arkansas, from the year 1823, to the time of filing the petition 
in the present suit, on the 23d of April, 1828 ; that he furnished 
the whole capital, on which the partnership traded, and that, 
with means derived from this capital, said defendant had ' 
purchased a quantity of cotton, which he had in his possession 
in the city of New-Orleans, at the time of commencing the 
present action, and which he claimed, as his exclusive property, 
although in truth and justice, it belonged to the petitioner, as 
he alleges ; and prayed for, and obtained an order of sequestra- 
tion, The petition also states, that this cotton, was unjustly 
claimed by Buzzard, the other defendant, and Dillard, &c. 

These defendants, filed separate answers. The cause, as 
between Smith and Dillard, was referred to accountants or 
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Eastsax Dist. experts, who reported a certain sum due to the — 
Prine their report was homologated, &c. Buzzard, in. his 
swim _ claimed the cotton, as his exclusive property. Soher, Goi 
suzzanpsrais. man & Co., intervened and claimed a privilege on it, 
advances made by them, as commission merchants and — 
consignees. The sole question, which seems to have been — | 
tried in the court below, relates to the ownership of the atic | 
in dispute. The cause was submitted to a jury, who f 
that it belonged to Buzzard, and judgment being oie 
pursuance of the verdict, the plaintiff appealed. i) 
Both parties to this suit, appear to have been indefatigale 4 
in procuring testimony; which has cumulated, in various ways, _ 
to an immense mass, and comes up in a rude and indigested — f 
shape, of mixed and deranged papersand documents. We have | 
examined that part of the evidence, properly admitted, which : 
relates to the question of fact, to which the jury seem to have 
answered, and are unable to concur with them in their v Bs 
It is true, the testimony is somewhat contradictory, but ite — 
believed by us, to preponderate against the fairness and 
legality of the pretended sale, from Dillard to his | 
Buzzard. Nor does it, in our opinion, support the claim of the a 
latter, to the property in dispute, as having been originally hig 
As to what effect may be produced on the claim of the ~ 
intervenors, whether the cotton (which they allege, to have 
been, by them secured, on consignment,) be considered the 
sole property of Buzzard, or that of Dillard & Buzzard, who 
had also formed a partnership ; we refrain from expressingan 
When the Pinion, as the case must be remanded for a trial, de. nooo, 
Supreme Court When a cause has been submitted to.a jury, in any. of the ~ 
jury, on a ques- courts of the first instance, and this court differs with them, — 
pra = as to.questions of fact, it is customary to allow the partiesto — 
manded. put their case before another jury, by ordering a new trial. |. 











It is, therefore, ordered, adjudged and decreed, that, the 
_judgment of the Parish Court, be reversed and annulled ; and 
it is further ordered, adjudged and decreed, that this casebe — 
remanded to said court, for a new trial, the appellee. paying 
costs of this appeal. 
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‘TILDEN vs. KENDRICK. — «  Eastenw Dist. 
, March, 1832. 
A surviving partner is excluded from the curatorship of his deceased = ay; yew 
"partner. “ v8. 
KENDRICK. 


The law, requiring opposition to be made within ten days to the appointment 
of curators, is limited to cases, wherein regular notice has been given of 
the application. 

Persons living out of the parish where the succession is opened, but having 
a domicil in the state, are competent to be appointed curators. 


The facts are stated in the opinion of the court, delivered by 
Porter, J. : aia’ o 

A contest arose in the Court of Probates, in relation to the 
curatorship of this succession. It was, first claimed by 
William Kendrick. Opposition was made to his appointment 
by Tilden, the present appellant. While that opposition was 
pending, one Frederick C. Kendrick opposed the nomination 


of Tilden. The court, after hearing the parties, decided in 


favor of the last applicant. From that judgment this appeal 


was taken. 
The claim of William Kendrick may be dismissed, with A surviving” 
% Pie partner is ex= 
the observation that he was a surviving partner of a commer- cluded from the 
cial firm, of which the deceased wag a member, and as such is eS - 
expressly excluded by law. Louisiana Code, 1115. - pertaae, 

The case has, therefore, to be examined as between Tilden 
and F. €. Kendrick. 

Objections have been made against listening to the oppo- 4. iaw. re- 
sition of the latter, it not being- made within ten days as the quiring opposi- 
law requires. We think with, the counsel for the appellee, within, ten days 
that this limitation can only apply to cases, where due and ‘, ‘he, sppoint- 
regular notice has been given of the application to be appoint- is limited to 

‘ cases wherein 
ed, by the opposite party, and such was not the case here. _ regular __ notice 

Tilden was a creditor, and made the first application. He of to wane 
should, therefore, be preferred to any other applicant having tio. 
equal pretensions. Louisiana Code, 1117. 

But the party opposing him asserts, he has high@F preten- 
sions, because he resides in the parish where the succession is 


opened, and Tilden’s domicil is in the adjoining parish. 
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RAsrene Dist. By an act of the General Assembly of the state, apy ved, 
March, 1892. 4), twenty-second of March, 1822, persons living out of the 
— parish where the succession is opened, but having their dom i » 
xenpaicx. in the state; are expressly declared competent to be appc ointed ee 
ong crignsliving curators to such succession. See acts of 1822, page 66.: ‘ 
where a Notwithstanding the legal right thus clearly confers 
ge “tone ~ certainly in some respects more convenient, the curator sho 


a domieil in nthe live in the parish where the succession is opened, and. 





Pe, 


——e paribus, we are not prepared to say, the judge might ng 
pointed curators. | 






prefer him. But in the present instance, the applicant ig 
son of the surviving partner of a commercial firm, whom thy 
law excludes ; and accounts, due to that firm by the decease 
have been transferred to him by the father, to enable him | 
sustain his application. In these accounts, the prest med 
existence of which, in every case, is one reason why the la , 
excludes the partner, his son and forced heir, has beeo . ; 
interested, and makes them in part the foundation of his = 
claim to an office, from which the assignor is excluded. (We 
think this circumstance counterbalances at least, the s sik tis 

ority he derived from his residence, and the parties stant 
before us equal, Tilden, as the first applicant, is entitledto 
appointment. 

















It is, therefore, ordered, adjudged and decreed, that: 
judgment of the Court of Probates be annulled, avoided: 
reversed, and it is further ordered, adjudged and decreed, t 
the appellant, Stephen Tilden, be appointed curator of. 
vacant estate of Daniel Armsly, deceased, and that Frede 
rick C. Kendrick, the appellee, pay the costs of this appeal 
and the costs created by his — in the courts of the 
first instance. Re 
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LAFON v8. SMITH ET ALS. 


, aprmal FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 
There is no law which requires, or would authorise, the sheriff to wait three 
- days for the bidder to find security. . 
The 642d and'746th articles of the Code of Practice, are not in opposition to 

each other, but afford a double remedy; that is, the plaintiff may either 
proceed by the executory process, or cause the ji. fa. to be directed to the 
parish, where the property of the defendant is situated. 


The objection, that the proceedings were not in the French and English 


1 
Eastsrx Dist. 
March, 1832... 


ed 
 LaFor 
v8. 


~ languages, will not avail, unless there be evidence on the record to show, 


that French was the mother tongue of the party. 
A return by the sheriff, is prima facie evidence between the parties to a suit, 


The facts in this case are fully stated in the opinion of the 
court, delivered by Porter, J. 

- The plaintiff, as heir of J. P. Lafon, deceased, Gaime from 
the defendant, the undivided half of a tract of land-in the 
parish of Plaquemine, having a front of ssantlaphtes tee 
with the depth of forty. 

The answer denies title in the plaintiff, and asserts it to be 
in the defendant, under a sale from Joshua Lewis. It also 
requires Lewis to be cited in warranty, and prays damages 
against him, to the amount of twenty thousand dollars, in case 
the defendant should be evicted. 

Lewis’s answer, on the call made on him in warranty, 
denies title in the plaintiff, and sets out the means by which 
any right, she once had in the premises, has been. transferred 
to him. 

The first is, under a purchase made by him on the sixth of 
July, 1826, at a sale made by the marshal of the United 
States Court, under a judgment, wherein the United States 
were plaintiffs, and J. P. Lafon, ancestor. of the petitioner, 
was defendant. ~ 

The second, in virtue of a deed of sale made on the cighah 
of July, 1830, by the sheriff of Plaquemine, on a judgment 
obtained by the respondent against the petitioner. 

60 


ET als. 
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Easteux Dist. Both parties in this suit claim under Lewis, the wartaiitor, 


March, 1832. 


LAFON 
v8. 
SMITH ET ALS, 





He sold, it appears, the premises to Barthelemy Lafon, bee, 

uncle of the’ petitioner, who, at his death, transmitted 

to his brother, Jean Pierre Lafon, who being also dead, 

title to the property passed to the petitioner and her | sister, 
After the death ‘of the plaintiffs father, Lewis ‘pure 

from her the whole of the tract, supposing she had title te 


He afterwards brought a suit, and had this sale anneal | 


that the sole question before the court is the validity of his 


title under the purchases, made by him, at the sherifP's and j 


at the marshal’s sales. 


The deed from the sheriff is in the usual form, and the 


return of the sheriff on the writ of execution, on which the 
sale was made, is in these words: “Received, May 7th, 1 


and seized all the right, title and interest of the defendant to 


a tract of land, situated in the Parish of Plaquémine, on ‘the 
right hand of the River Mississippi, at about forty miles below 


the city of New-Orleansymeasuring about fifteen rae i 


ee 


ing the river, and forty arpents in depth, bounded above a : 





of Benjamin Smith, and below by lands of Robert 
and having exposed the same for sale at public auetion 
Monday, the twenty-first day of June last past, at the ite 
justice inthe parish, and which property was not sold for wantof 


bidders to the two-thirds of its appraised value, but was again 2 


announced on a‘ credit of twelve months,*with five per centum 


interest, and was adjudicated, on the eighth day of the present . 


month of July, to the plaintiff, Joshua Lewis, the highest. 
the last bidder, after all the requisites of the law had’ been 
fully complied with, for the sum of seven hundred and fifty 
dollars, &c.” 

The plaintiff attended the sale, and was the highest bid 
The surety she offered, was rejected by the sheriff. She 
then requested three days to procure one. This request was 
itlso refused, and he immediately exposed the property a 
second time to sale. At this second exposure, the plaintiff 
bid higher than Lewis, but the sheriff paid no ‘attention | to 
her bid, and adjudicated tie property to Lewis. 
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Several objections have been made to the legality of the Eastsxx Dir. 


: : 1832. 
title thus acquired : + de! OY aerate 

1. That the sheriff should have allowed the plaintiff three = *Af™ 
days to seek for, and obtain security, SMITH ET Ars. 


2. That the Parish Court of New-Orleans had not power 
to issue a writ of execution to the sheriff of the parish of 
Plaquemine. ' | 

3. That the formalities, which the law requires to precede 
a sale, had not been complied with. pitas 

First. There is no law which required, or would authorise Thee is no 
the sheriff to wait three days for the bidder to security ; ps Ay ne 
and public convenience is quite opposed to sucha rule. If at ——, = 
the end of the three days, the bidder had not found a legal + onal Sore ve 
surety, the property could not have been sold again, without find leatty. 
the delays and advertisements required in the first instance. 

Such a practice would operate as a grievous and unnecessary ; 
impediment to the plaintiff’s recovery, and would in truth 

enable a defendant to defeat an execution so long as he 

thought proper. The sheriff was not authorised to postpone 

the sale, over the day it was’ announced to be sold. The 

689th article of the Code of Practice, evidently, contemplates 

an immediate exposure to sale, in case the purchaser fails to 

comply with the requisitions of the law. , 

Second. The 642d article of the Code of Practice, is relied ,,The pi et 
on by one party, to show the court had the power to issue the theCodeof Prac- 
execution. The 746th article of the same work, is offered on Opposition to 
the other side, to prove it did not possess such authority. The cach other, but 
first says, the writ of fieri facias may be directed to the parish remedy—that is, 
where the property of the defendant is situated. The latter HA ggg. 
provides, that in case judgment has been rendered in this > bdigaer sa 
state by a tribunal different from that in which the execution the f. fa. to be 
is sought, the plaintiff who seeks to enforce it, may-proceed by parish sage 
executory process. These laws are not in direct opposition to ee ae 
each other. They may both stand together. And it is our ‘ted. 
duty to give them both effect, if possible. We think, they 
intended to furnish two remedies, and, consequently, a resort 
to either was legal. This opinion renders it unnecessary to 


express one, in relation to the jurisdiction of the Parish Court 















476 CASES IN THE SUPREME COURT 


EasTERy a of New-Orleans, and whether it has concurrent auth 
ae with that of the first district, in relation to place, as it cl 
“ ~=—Ss«stas in. all other matters. 
smut ais. Third. The third objection embraces several 
which differ in importance. It need not be examined, whether — 
the right to have moveable property sold first, be the Privilege ‘ 
of creditor or debtor, or of both. If it be that of the plaintit 
he has waived it; if it be that of the defendant, she has ; 
done so by making no objection to the seizure and sale of her 
real estate, of which the record shows she had notice. Under | 
such circumstances, the court are bound to presume, there was | 
no moveable property, out of which the execution could be | 
wididaueutish satisfied. The objection to the writ, because it was not inthe 1 
that the proceed- French and English languages, is disposed of by the answer . 
ae sore aoe furnished by counsel, that there is no evidence on record that || 
“4 a French is the mother tongue of the defendant. The wantof 
avail, unless evidence of notice being given to the defendant, of the . 
there opt. seizure, and to appoint appraisers; that appraisement. was. 
cord toshow that made, and that the property was duly advertised ; form the 
bu ther tongue other grounds on which the validity of the sale is contested, 
of the party. —_-The question raised by these objections, is one of considerable | 
importance. There can be no doubt but a sale made bya | 
sheriff, contrary to the laws regulating this mode of alienation, 
does not vest the debtor’s right to the property in the-v i 
because property can only be transferred from the owner, by bis 
consent, or by asale made according to law, which takes place 
and supplies the want of his consent. But. with this admission, — 
we have-still open the inquiry, whether the sheriff’s deed and 
return, be not evidence, the formalities of law have been.com- 
A return by the plied with. It is contended they are not. In the case of Barre 
foce is frima bino vs. Brashear, this court decided, that it was the duty of the. 
wee 


nthe par- party, attacking the validity of a sheriff’s sale, to. prove the 


ties to a suit. 





formalities required by law, had not been pursued. Thetule . 
in those countries, from which we have taken the form ofour: 
writ and mode of executing it, is, as we understand, in conifor- 
mity with the doctrine recognised by this tribunal. Theyonly 
require, the vendee under a sheriff’s sale, toshow judgment, 
execution and deed. But if this question be still an open one, 
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a decision of it, inthe present case, is unnecessary. The sheriff 24st=—» Dis. 


returns, that he has complied with all the formalities of law. 


March, 1832. 


And nothing is better settled, than that a return by a sheriff ™pms* 
ALLEN. 


is prima facie evidence between the parties to the suit. 11 
East, 296. 1 Peters (Ad.) 441.. 3 Mumford, 81. Phillips 
on Evidence, 313. 3 Mas. Rep. C. C. 546. 8 Martin, 682. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court, be affirmed with costs. 


Sterrett, for appéllant. Slidell, for appellee. 


CHILDRESS US. ALLEN. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


The creditor cannot treat a conveyance as null, and proceed to sell the 
property. He must bring an action to set aside the conveyance, before he 
can levy his execution. 

The purchaser of property at a forced sale, is not subrogated to the rights 
of the judgment creditor. 

Where property has been fraudulently alienated, if it be subsequently 


sold by the sheriff, for the vendor’s debts, the purchaser at that sale, and 
“who was not a creditor of the vendor, cannot attack the conveyance. 


The facts are fully stated in the opinion of the court, 
delivered by Porter, J. 

This action is brought to set aside a conveyance, from the 
father to his son, on the ground of its being fraudulent against 
creditors. The petitioner states, that one Stephen Bottom, 
was a creditor of William Allen, and received judgment 
against him; that on this judgment, an execution issued, 
and in virtue of it, a tract of land was seized and exposed to 
sale, which was purchased by the petitioner. The petition 
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. March, - 1832. 
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ALLEN. 
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prays, that the sale may be annulled ; that the land may 
decreed to belong to the plaintiff, ond that he may ob 
possession of it. 
The defendant filed an exception, on the ground, that, 
plaintiff was not a creditor of the vendor, at the time the 
was passed, and was without right to attack the conveyanee, 
The court overruled the exception, and the defendant, 
swered over. Denying the facts set out in the petitio 
averring the transaction, between father and son, to 
been bona fide, and for a valuable consideration. They further — 
averred, that the sale to the plaintiff, by the sheriff, was made a 
without any legal seizure, and conveyed no right in the _ 
property, to the petitioner. ed 
The cause was submitted to a jury, who found a ve re. 
declaring the donation from William Allen to his oni 
and void, and also the sheriff’s sale to the plaintiff, to be val va 
and void. : | 
On this verdict, the court rendered judgment, i in these 
words, “ the law and evidence, being in favor of the plaintif 
it is ordered, &c., that the act mentioned in the plaints 
petition, as an act of donation from William Allen to Stephen | 
Allen, be avoided and set aside, and that the sheriff’s sale to a | 
Burling Childress, be adjudged and decreed null and void, and” 4 
it is further ordered and decreed, that the defendants pay om — 
costs of this suit.” : 
The jury having found, the plaintiff was without title t 
the land, the question arises, what right he had to attack th ‘ 
conveyance of Allen to his son, on the ground of fraud, oe q 
inquiry, we perceive, was gone into in the court below, and) | 
the opinion of the judge, accounts in some measure, for the 
verdict of the jury. et 
The defendant requested the court, to charge the jury, 
“ that if they found the sale of the sheriff illegal and void, they. 
must find generally for the defendant.” The judge refused 
to do so, but on the contrary, told the jury, “that they could 
find the sale from Allen to Allen, and the sheriff’s sale to 
the plaintiff, both void ;” and again he told them, “if gentle: 
men, you believe the sale, from William Allen to Stephen 













- the creditor, by a forced sale, could convey to the-purchaser, a 
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Allen, was made in fraud-of creditors, you are now bound to © “Dur. 
set it aside, the plaintiff ne a creditor, sebrogated to the Sch 108 
right of Bottom.” . CHILDRESS 


If the plaintiff was vidlwdigaiba to the right of the judgment “kate. 
creditor, a very serious question would arise, whether he - ‘The creditor 
could maintain the action. The creditor was not authorised cannot teat 8 
to treat the conveyance as null, and seize and sell the property oul and and pio 
which had passed to the vendee. The law required him to brin odhedasc Hy 
an action to set the alienation aside, and to succeed in that ™* Srst bri 


action, before he could levy his execution, on the property em- aside Ba 
braced by the conveyance. It is not, therefore, easy to see, how he woe levy his 


execution. 
greater right than he possessed himself. But a positive 
opinion on this point need not be expressed, as we are clear, 
the plaintiff was not subrogated to the rights of the creditor. -p,, 
+ No conventional subrogation is shown. We must therefore, of property at a 


forced ne - 


inquire, whether there was a legal subrogation. The Louisiana sub 
Code, article 2157, specifies the cases, in which payment by th’ ight of he 
another than the debtor, produces a transfer of the creditor’s ‘r- * 
rights, and the discharging a judgment debt, bya purchaseata ! 
forced sale, is not one of them. Such an act, indeed, cannot 
be satisfactorily distinguished from payment made to the 
creditor, without a sale of the debtor’s property, by a person 
not having an interest to discharge the debt. The law only 
permits this, on the condition, that the party paying, should 
not be subrogated by the act of payment, to the rights of the 
creditor. Louisiana Code, 2130. 
The 711th article of the Code of Practice, it is true, gives 
an action of warranty against the debtor, where the purchaser 
is evicted by a better title in a third person. . But this action 
only arises, on a sale legally made. Where the alienation 
takes place contrary to law, the debtor in execution, may 
sue for, and recover the thing sold. Although, in such a case, 
there is no warranty, which prevents him being restored to 
the possession of the object sold, he must return the money 
which has been applied to the discharge of his debt. But 
this is not because the purchaser is subrogated to the rights of 


the creditor, for subrogation, even admitting it to arise on a 
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EasTery _ sale regularly made,. could not take place pn one made Gon. 
_ March, 1832. trary to law. But because it is’ unjust, the debtor should 


— enrich himself at the expense of another. 11 Ataris : 
saxxs. — Dufour vs. Camfranc. ‘ oe 
Where pro- From evidence on record, we think, the jury well ‘anthosisa 

ets to conclude the sale was fraudulent, but in our opinion, ‘the ; 

alienated—if it plaintiff had no authority to attack the conveyance +'the 


be subsequently 


po Rare » judgment of the inferior court, must therefore, be sed, 
ans debts, the and ours be for defendant, asin case of non-suit. * Bien 
purchaser at that 

sale and who was 


not a creditor of _ It is therefore, ordered, adjudged and eel that the julia 
~ ae ar can- ment of the. District Court be annulled, avoided and reversed; 
conveyance, andit is further ordered and decreed, that there be judgment : 
for defendant, ag in case of non-suit, the plaintiff paying costs. 
in both courts. . Ts 







LOVE v8. BANKS. 


te 
" r i Tee 
APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE THEREOF 


PRESIDING. “ys 


Where all the testimony does not come up with the record, the Supreme 
Court will not reverse the judgment for ‘defects in the evidence, which 
might have been cured by the absent testimony. ‘iid 1“ 

A judge is not authorised to cite parties before him, and try a cagse at’ 
chambers. , ; Saga 

The only difference between the summary and ordinary trial, is, that the 
former need not wait its regular term on the docket, but that any, pe: 
early day may be selected, and that a jury is not required. 


The'provisions of the Code of Practice, with regard to summary wal wo 
intended solely for thecourts of New-Orleans. 


* 


The facts, in this case, are fully mated 5 in the’ opinion of ihe 
court, delivered by Porter, J. ei 
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This is an appeal from a judgment dissolving an injunction, 
which the plaintiff obtained against an order of seizure and 
sale, ‘the defendant had taken out against his property. The 
court below, after a hearing of the parties at chambers, dis- = anxs. 
solved the injunction, and the plaintiff appealed. 

He has contended in this court, “that the order of seizure 
and sale could not be granted, as it was not alleged or proven, 
that demand at the United States Bank of New Orleans, was 
ever made for payment of the notes sued on, and they were * 
made payable there.” 

“Because these notes were not produced.” 

“ Because the accounts annexed to the petition, show that 
more than twelve thousand dollars have been paid to the 
plaintiffs, who should have imputed the payments to the 
most onerous debts.” 

These objections might have been removed by evidence wy... ati the 
given on the trial, and the record does not come before us in oe | does 
such a shape, as enables us to look into the merits. The clerk with the record, 
certifies the transcript contains all the proof adduced, except =. o- eat 
the testimony of two witnesses, which was not reduced to peery ng 

os ent for defects 
writing. We cannot know what these witnesses proved ; int the evidenee, 
and, of course, we cannot reverse the judgment for defects in —— hem — 
evidence, which their testimony might have cured. - 4 absent 

Our attention, therefore, must be confined to the: bills of 
exceptions, which appear on record. 

- The injunction was granted on the fourteenth of July. On 
the fifteenth, notice was served on the plaintiff’s attorney, to 
show cause, on the next day, why the injunction should not 
be dissolved, and requiring him to adduce proof, on that day, 
in support of the allegations in the petition. On the sixteenth, 
pursuant to this notice, the cause was tried “at a court of 
chambers,” as it is called in the record, and the injunction 
was dissolved. 

The suit, from its commencement to its termination, lasted 
three days. The attorney for the plaintiff objected to going 
into the trial, and insisted, he was entitled to ten days notice. 

The court overruled the objection, and an exception to its 
pinion was taken, and appears on record. 


6] 
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yy wong Dist. The regularity of the proceeding has been sustained on 
h, 1832. et . 
+= PFOVisions, contained in the Code of Practice. 
i The 741st article declares, that “ the plaintiff may compel 
nanxs. the defendant to prove, ina summary manner, before the 
judge, the truth of the facts alleged in the opposition.” 

The 756th article provides, that “the cases which are to 
be decided, in a summary manner, shall not be set down on 
the ordinary docket of suits, but are decided on days fixed 

“for the purpose, and in a speedy manner, conformably to such 
special rules, as each court may establish on the subject.” 

The 757th article enacts, that “these cases are decided 
without the intervention of a jury.” 

Foy a We see nothing in these provisions, which authorises a 
authorised — to judge to cite parties before him, and try a cause at his cham- 
a i bers. The law has appointed particular times and places for 
& cause at cham- the hearing of cases in each parish. The terms of the couitt 

are fixed, on reasons of utility to the public, and for the conve- 
nience of suitors. The inconveniences attending the practice 
pursued in this instance, are so weighty and numerous, that 
without an express declaration of legislative will, we cannot 
presume such a course of proceeding was contemplated. The 
code, in treating of summary trial, does not give the slightest 
The only dif- intimation, that courts were to be held for the trial of particu. 


ference between ‘ : : 
the summary lar cases. The only difference, we can gather between this 
ciel tn teeta and the ordinary trial, is, that the cause need not wait its’ 


ro ig turn on the docket, that any and an early day, may be select- 
term on the ed for hearing it, and that a jury is not required. These 
sigan a sa. provisions of our Code of Practice, were, no doubt, made with 
ly day may be the attention of the framer directed solely to the courts of 
selected,and that < bane 

a jury is not re- New-Orleans, where the tribunals of justice are almost con- 
The provisions Stantly in session, and they do not expedite much the trial of 
ee Ago cases in the country. But this delay does not authorise, in 
ae to sum- our opinion, court being held at any other period than that 
mary trials, were , 

intended solely fixed by law, or by the adjournment of the court. 


le a The plaintiff did not object to the right of the judge to try 
the cause, but he objected to his right to do so, without ten 
days notice. Admitting this consent conferred jurisdiction, 
which is doubtful, it did not authorise a trial at any other time. 
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It is, therefore, ordered, adjudged and decreed, that the Esstsy Disr. 


judgment of the District Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 


1832. 
—— 
ROLAND 
v8. 


that the cause be remanded, to be proceeded in, according to s3xrmuxsxrats 


law, the appellee paying the costs of this appeal. 


ROLAND US. STEPHENS ET ALS. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE 
DISTRICT PRESIDING. 

The District Court has no jurisdiction of a suit against minors under the age 
of puberty, who are not represented in the state, although a curator ad 
hoc be appointed to defend them. 

Whether, when minors are removed permanently without the state, with 
their tutor by nature, and the succession or any part of it, to which they 
may be entitled, remains, it should be administered as a vacant succession. 
Quere ? 


This was an attachment sued out against the minors and 
their natural tutor, who had departed from the state, taking 
with him the said minors and most of the property belonging 
to the succession of their mother. The suit was founded upon 
a note given by the mother to the plaintiff, previous to her 
marriage with the defendant. A curator ad hoc was appoint- 
ed to defend the interest of the absentees, who excepted to the 
jurisdiction of the court, which exception being sustained, 
the plaintiff appealed. 


Cwvillier, for appellant, made this point, viz. 
Persons having any claim upon the estates of deceased 
persons, whose heirs are in possession of the property, must 


apply to the District Court of the parish in which the suc- ~ 


cession was opened, for the recovery of such claims, the said 
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court having exclusive jurisdiction, in such cases. Aets 
1828, p. 116, § 13. Code of Practice, art. 926, no. 13, eitel 
925, 983, 994—6. 


Mathews, J. delivered the opinion of the court. 


This suit was instituted against the defendant, in his indi. at 
vidual capacity, and as natural tutor of his minor children, _ 


It was commenced by attachment, and afterwards a curator 
ad hoc appointed to defend the interests of the tutor and the 
minors, who were all absent from the state. 

An exception was taken to the jurisdiction of the District 
Court, which was sustained, and the plaintiff appealed. 

The suit is brought on a promissory note, executed by the 
mother of the minors, previous to her marriage with the defen. 
dant, Stephens. She died, leaving two children, to whom ” 
their father, as surviving parent, became tutor. Some time 
after, and before the institution of the present action, he left 
the state, taking with him his children and all the slaves and 
moveable property belonging to the succession of his wife, 
leaving in a state of abandonment a small tract of land, pro. 
perty either belonging to the community of acquests and gains, 
or to the succession of the deceased partner; which of the 
two, does not appear. In this situation of affairs, the plaintiff 
commenced suit, as above stated, which was adjudged to be 
coram non judice. 

This case presents the question of jurisdiction between the 
courts of ordinary and general jurisdiction, and the Courts of 
Probate of the state, a question often raised, and frequently. 
settled in particular cases ; but, from the variety of shapes 
which it is capable of assuming, seems to preclude all 
possibility of ever being completely and finally quieted. 

Amongst the exclusive jurisdictional powers, granted by 
law to our Courts of Probate, we find authority to appoint 
legal representatives for minors, &c., such as tutors and 
curators. They have also power to appoint curators to vacant 
estates, and absent heirs. See Code of Practice arts .921 and 
924. And, according to the thirteenth section of this last 
“rticle cited, they have exclusive power to decide on claims 
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. for moneys, which are brought against successions adminis- Estsx» Dust, 


tered by curators, &c. ‘Article 116 of this code provides, that Bcecnie cic: nM 


if a minor, whether under or above the age of puberty, against = #»A"P 
whom one intends to institute a suit, has no tutor or curator sTEPmEns Er ats, 


‘ad lites, the plaintiff must demand that a curator ad hoc be 


named to defend the suit. The two last articles of the para- 
graph of the Code of Practice, which treats of the settlement 
of successions, seem to derogate from the exclusive powers 
granted to Courts of Probate, in cases where successions are 
not administered by curators or testamentary executors. In 
such, actions may be brought before the ordinary tribunals. 
See articles 995-6. From the wording of these articles, it 
might be doubted whether the rules, therein prescribed, are 
applicable to successions, other than those claimed by heirs 
of full age, or such as are above the age of puberty, as the 
term “tutor” is not used in either of them, in the English 
text ; but they are applicable only to heirs present or repre- 
sented in the state. 

In the present case, the presumption is, from the facts prs 
detailed in the petition, that they are persons under the age ~~... . ae 
of puberty, and are represented by no person in the state, in pornos fs 
relation to their inheritance, for their father and natural tutor nors under the 
is alleged to have removed them and himself permanently *h, peal 
out of the state. We, therefore, conclude that the District presepted in the 

‘ ig beg a Soe. : state, although a 
Court acted correctly in declining jurisdiction of this cause. < curator adhoc be 
~ 'To show that the father was not ipso facto deprived of his fara —" - 
tutorship by leaving the state, reference is made to the 326th 
article of the Louisiana Code, wherein it is stated, that no 
eause of exception or removal is applicable to the father, 
except that of unfaithfulness in his administration, and of en 
notoriously bad conduct. The article 298 provides, that if a mt _ 
tutor shall die, or absent himself from the state, after his the state with 
appointment, another tutor shall be appointed in his stead, Seen oy 
&c. and the article 351, makes it the duty of a tutor, who is pin aS 
about to absent himself from the state, to cause another tutor which they may 
to be appointed in his stead. These rules we think applicable peg Fe 
to all tutors of every description known to our laws. But pape nn 
they have reference to cases where the minors remain with cession—Quer? 
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Eustens Dist. their inheritances in the state. When they are permanently 


March, 1832. 


JANES 
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RICHARD, 





removed, and placed out of its jurisdi¢tion, with their tutor by 
nature, and the succession or any part of it, to which t 

may be entitled, remains, perhaps it should be admjnistered 
as a vacant succession, according to the article 1092 of the 
Louisiana Code. Be this as it may, we are clearly of opinion 
that the court below was without jurisdiction in the present 


case ; and this, notwithstanding the article 295 of the Louis. — 


ana Code, which provides for the appointment of a tutor ad 
hoc. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


JANES vS. RICHARD. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 
An answer cannot be amended, after the rendition of judgment. 


The court can only confirm or reject the award entirely, unless an appeal 
be taken from the decision of the arbitrators. 


Trying a cause, on a day different from that set for trial, is not per se, such 
an irregularity as calls for a reversal of the judgment. It is only where 
it furnishes grounds to believe, that the parties were not heard, that suck 
a consequence follows. 


The court cannot decree interest, unless it be given by the award. 
The facts are fully stated in the opinion of the court, 


delivered by Porter, J. 
This action was brought to have an award of amicable 


compounders homologated. The decree affirms, that a certain , 


sum is due by the defendant, payable in 1833, and that, on 
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the other hand, the plaintiff owes the defendant, and that the 
debt was then due. “The answer to the petition, admits the 
allegations therein contained, and assents to the award being 
confirmed. The judge decreed, asthe parties desired, with 
the exception of a slight error, in relation to interest, which 
will be hereafter noticed. 

The plaintiff, between the rendition of the award, and the 
day of its homologation in court, had paid, as he affirms, a 
large proportion, if not the whole, of the money which it had 
adjudged to the defendant. After the judgment of the court 
was rendered, the plaintiff became alarmed, lest he should 
not obtain credit for these payments. And he applied for 
leave to amend his. answer. 

The court very properly refused him permission to do so, 
as judgment was already rendered. He also moved for a 


’ new trial, and supported his application by an affidavit, in 


which he stated, that one of his counsel (Mr. Janes,) had 
informed him, it was not necessary to plead these payments 
in discharge of the award. But, that his other counsel, Mr. 
Burk, had since stated to him, it was requisite he should do 
so. The court refused the trial, and the plaintiff appealed. 
The gentleman, who has argued his case, has very properly 
refrained from urging these matterson us. The attempt to 
amend the pleadings, after judgment was rendered, is of the 
first impression. And the fear, that the plaintiff would be 
precluded from payments made subsequent to the award, was 
altogether unfuunded. 
The duty of the court, was to confirm the award. It posses- 
sed no other authority over it, unless an appeal had-been taken 
from the decree of the arbitrators. If its judgment went 
further, there might be groufid for modifying or correcting 
it. But as the award was confirmed by the judge below, his 
decree related back to the time at which it was rendered, and 
payments made subsequently, could be used against the 
execution which issued on it. The offeririg of these payments 
to the court below, supposed a power in it to allow them, and 
torender judgment accordingly. This it had no power to do. 
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Eastsan Dist. It could only affirm the decree or reject it entirely, unless a : | 


Fo cen nl appeal had been taken. Louisiana Code, 3096. 


vs. 


rinrano er ats. the cause was set for trial on the tenth, and judgment was 


given on the eleventh. 


oe Trying a cause on a day different from that set for triad 


on a day diffe- not, per se, such an irregularity as calls for the reversal of the — 


set for ial is judgment. It is only when it furnishes ground to believe, the 


pig, —_ ty Parties were not heard, that such a consequence follows. In 
. call P are this case, from the pleadings and the whole proceedings, we 
judgment. it is have every reason to conclude, the trial took place on the 
= teggestene eleventh, by the consent of parties. The plaintiff, in his 
Goueae nt application for a new trial, does not allege as a ground, whyit 
not heard, that should be granted, that he had not an opportunity of making 
quence follows, a defence. Had such a cause really existed, we cannot 
presume, it would not have been then put forward. 

Thecourt can- But the court below, committed an error in decreeing, that 
not decree inte- i inti 

rest walees ite: interest should be paid on the sum due to the plaintiff. The 
given by the award does not give it, and the court had no power to change, 


or in any respect modify, the decision of the arbitrators. 


It is, therefore, ordered, adjudged and decreed, that the 

_ judgment of the District Court be annulled, avoided and 

reversed ; and it is further ordered, adjudged and decreed, 

that the award of the arbitrators be approved. The appellee 

to pay the costs of this appeal. Those of the court below, to 
be paid by the plaintiff and defendant. 


ee 


BESSY vs. PINTADO ET ALS. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
SECOND PRESIDING. 


Under the old code it was eviction, and not the danger of it, which far- 
nished grounds for an action of warranty. 


The sale of land under a Spanish grant is not void, because the United 
States refused to confirm it, nor dees that circumstance amount to a 
eviction. 


ateve It is contended, the judgment should be reversed, boca | 
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‘Neither does it amount to an eviction, if a survey be made of that portion of 
the tract which was confirmed. — 


- [91 1814, the defendants, sold to the plaintiff . with full ware 


ranty, a tract of land, containing two thousand one hundred 
and fifty superficial arpents, which was held by the aon 


under @ Spanish grant. 


In 1826, the claim was submitted .to the hai commis- — 
sioners, who ¢onfirmed the plaintiff’s title to only six.hundred — 


and forty acres, which they caused to be surveyed. _ This act, 
on thepart of the government, the plaintiff alleged amounted 
to an eviction, as-to the quantity exceeding six hundred and 
forty acres. Wherefore, they prayed for a rescission of the 
sale, with damages, interest, &c. 
There was judgment for the defendants in the court below, 
and the plaintiff appealed. 


Seghers, for appellant. Lawrence, for appellees. 


Porter, J. delivered the opinion of the court. 

This is an action in warranty. The petitioner purchased 
two thousand and some arpents of land from Pintado and 
Teyssett. They sold under a Spanish title, and the govern- 


" ment of the United States have confirmed the vendee’s claim 


to a portion less than one-half of that acquired, by them, from 


their vendors. 


The question is, whether this failure, hitherto of the gene- 
ral government, to confirm the whole title, amounts to an 
eviction of the plaintiff, and gives him a right of action ? 

This question has been several times before the court, 
and decided in the negative. In the greater number of 
instances, the title has been in a private person. But in that 


of Guidrey vs. Greene, the right to a portion of the property - 


purchased, was shown to be, as in this case, in the United 


States. We held that the plaintiff could not recover, as ‘eid 


had not been evicted. 
We feel in this instance,.as we did in that, the inconve- 
nience which the purchaser labors under ; but we do not see 
now, as we could not see then, how, under the law, relief 
62 
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Eastean io * could be afforded. This case arose under the old codé,’” 
March, 18%. examination of its several. provisions, we think, clearly 
Sg shows that it is eviction, and not the danger of eviction, whi sh 
rintapo er ais. furnishes ground for an action of warranty. The. buye, 
Under the old according to the law at the time of the contracty. which is the 
ae seuic- law of the contract, could not refuse payment, unless suit wag 
danger. .' a commenced against him; and consequently cannot. 
grounds for an &2 action to recover back that which he has paid. Oi 
aug, “8 Code, $54, arts. 49-50. bid, 360, art. 85. 4 : 
The claim, which the United States may hereafter. demi : 
to this land, and enforce, cannot be satisfactorily distinguished; 
as to its influence on the rights of the parties before us, from 
that of a title outstanding in a private individual. It is true, 
they may proceed without suit, and perhaps prescription does 
not run against them. . But in the. material and important 
fact, namely that they have not evicted the vendee, and that — 
it is not certain they ever will evict him, the cases are parallel, 
Had this suit been instituted before there was any decision 
by the land commissioners on the title, we suppose a doubt 
cannot exist that it.could not. have been maintained. Is the 
case so materially changed by what has been done in relation 
to that title, as to enable us to say the vendee has lost the 
land? Wethink not. The vendee’s chance of yet obtaining 
it is no doubt weakened, but destroyed it cannot be said tobe, 
We have had too many proofs of a change of policy in the 
government of the United States, in relation to the public 
lands ; too many instances of their liberality, to enable usto 
say what disposition they may ultimately make of claims 
such as that the plaintiff held under. At all events, while — 
he remains in possession, he cannot be said to be evicted, and 
The sale of It is eviction, and not'the right in others to eviet, whielé can 
sean . furnish ground to maintain this action. 
not vod, be. — It was contended, the defendants sold nothing. They ul 
gause the United a tract of land embraced within certain limits, for which they 
i = had an inchoate title under the Spanish government. | Had 
cireumstance that government remained in possesion of the country, it is 
amount {© 89 probable they would have obtained a grant for it. Be that, 


eviction. 
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however, as it may, the-sale was not void because the United Eastsax Dist. 

States refused to confirm it. Sales, under incomplete titles, ay iam 

have been common in Louisiana for the last fifty years, and, "158" ae 
haps, for a longer time. They have always been considered souiaiams 


influence of higher or better titles, if any such exist. This 
case offers nothing which makes it an exception to the general 


rule. “ Neither Pn 
amount an 
The survey of that portiet of the tract which the United ~~ a 


States confirmed, did not evict the plaintiff... It left him, on that portion of 
the contrary, in whatever possession he theretofore held the 15, vonirmet. 
mantindenet the premises. 


It scsahianntbenganideinndhictaljuiigelodaiiy tatentily-duatriie 
judgment of the District Court be affirmed, with costs. 


GRIGSBY ET ALS. v8. LOUISIANA BANK. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


A minor, emancipated by marriage, may dispose of, and alienate his move- 
able property, without the consent of a family meeting, or th eauthority of 
the judge. 

This suit was brought by a minor, emancipated by mar- 
riage, to compel the defendants to transfer certain shares of 
bank stock, standing in the name of the plaintiff, and which 
the latter had alienated to one Grigsby. The bank refused 
to make the transfer, on the ground that a minor could not 
alienate her moveable property. 

There was judgment for the plaintiffs in the court anon, 
and the defendants appealed. 


Denis, for appellant. Preston, for appellees. 
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Porter, J. delivered the opinion of the court. 

This case presents for our decision the question, whether 
minor emancipated by marriage, can dispose of and alieng 
her moveable property, without the advice and consent 
family meeting, and the authority of the judge. 

The judge below was of opinion she could. We ‘dgre 
with him; and we assent to the reasoning on which 
expressed that opinion. : 

The 376th article of our code, declares that “the oui 
pated minor can neither alienate, affect, nor mortgage his — 
immoveables or slaves without the authority of the. judge | 
which can only be granted with the advice of a “ 
meeting, &c.” 

The 377th provides, ‘ that the emancipated minor hadi no 
right to dispose of his moveables or immoveables by donation — 
inter vivos, unless it be by marriage contract, in favor of the 
person, to whom he is to be married.” ; 

The argument a contrario sensu, as we think, we have 
remarked on another occasion, is not always true in the — 
interpretation of laws, particularly when applied to a subject — 
which cannot be presumed to have been within the conside- 
ration of the legislator, at the time the law was passed. But 
from the provisions, already cited, it appears impossible to 
resist the conclusion that the subject of the minor’s authority 
over his moveable property, was considered by the legislature, 
and that they intended he should have the power to alienate 
it. It cannot be believed that, when they were prohibiting / 
the alienation of his immoveable property, they would not | 
have also prohibited the alienation of his moveable, if they | 
considered it politic to extend the restriction so far. , 

And if any doubt could exist as to their intention, it is 
removed by the next article, where they limit his authority 
over moveables, by declaring he shall not make a donation § 
of them. This implies most strongly, that without this pro- 
hibition, he might have made a donation of them; as it also 
implies they did not think proper to deprive him of the — 
authority to alienate them for a valuable consideration. For 
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if they intended to do so, why confine the restriction to Bastsa~ Disr. 

donations inter vivos. Aareh, Amen. 
The only difficulty, which the case presents, arises out of ——. 

the provisions of the 373d article of our code. It enumerates  tovisiana 

what’acts the minor emancipated may do, and it statesthem = ™™* 

to be the full administration of his estate, and the passingof 

all acts which are confined to such administration, &c. 

- The power of pure administration does not, it is believed, 

include that of alienating, and we observe that in the Napoleon 

Code, from which ours was principally taken, the authority 

of the emancipated minor is confined to acts of that descrip- 

tion. Our legislature has not thought proper to adopt the 

legislation ; but has declared the minor shall have the full 

administration of his estate. Hence we conclude, they | 

intended to leave him the authority to alienate moveables ; 

because it is necessary to a full administration of property of 

that description, that he should have such authority. Objects 

of this kind, at least many of them, are perishable in their 

nature ; they fluctuate in value ; they are, taken separately, of 

small amount ; and we conclude the law contemplated they A minor, eman- 





‘might be disposed of, without calling a family meeting in each ace 


instance. Taking the whole legislation together, we give pose of, and alie- 
nate his movea- 
effect to its obvious intent, in deciding that the minor may ble property 


without the con- 


dispose of his moveable effects. There is a reason, peculiar vont of a family 


to this case, which renders it proper. The plaintiff has eer —— 
exchanged her bank stock for slaves, and, in doing so, has jag. es 
made an acquisition of property which she will not be able to 


alienate, until she arrives at the age of majority. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Parish Court be affirmed, with costs. 


~ 








Easterns Dist. 
March, 1832. 


SKILLMAN 


PURNELL ET ALS, 


A commercial partnership is confined to personal property, and if real estat ; 


-and sold, to satisfy his private debts, at which sale-the — 
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SKILLMAN vs. PURNELL ET ALS. 


PPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF Tf; 
EIGHTH PRESIDING. 


The right of third parties to oppose an execution, is limited to cases, w) 
the person making the opposition is the owner of the thing, or has 
privilege on it. a 


be acquired by the firm, it will be joint and not partnership property, | — 
Partnership effects are first responsible for partnership debts. me ’ 


During the existence of a commercial partnership, between — 
the plaintiff and one Handy, there was purchased in the name — 
of the firm two slaves, the interest in one-half of which, (a 
the interest of Handy) was sought to be sold, for the benefit 
of the defendants. 

The sale was enjoined by the plaintiff, on the ground, that 
the interest of Handy, in the slaves, had been previously seized 


plaintiff became the purchaser. On hearing, the a 
was dissolved, and the plaintiff appealed. 


Turner, for appellant, contended : 

That the right of Handy, to the slaves in contest, passed | 
by the adjudication of the sheriff, to the plaintiff, and that;at 
all events, he had a right to the proceeds of the sale, to pay : 
the partnership debts. 


Downs, contra. 


The plaintiff acquired no title to the slaves, by the — 
at sheriff’s sale. 





Porter, J. delivered the opinion of the court. 


The plaintiff applied for, and obtained an injunction, ogi 
the execution of a writ of fieri facias, which the defendants 
had issued against the property of one Samuel Handy, and 
under which, they had seized two slaves. 
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The petition alleges three principal grounds for the injunc- ©4572" : cae 

tion. csggscses ae 
1. That the writ had illegally and irregularly issued. — 


2. That the petitioner and Handy, were partners in a Punwens erats. 
commercial firm; that to facilitate them in their business, 
they purchased two slaves and others, that on executions 
which had issued against Handy, for his private debts, all 
Handy’s interest in the firm, was seized and sold to the 
petitioner, by reason whereof, he has become the: owner of Sis 
these slaves, as making a part of the interest of Handy, in : 
said firm. 
3. That the partnership yet owes many and heavy debts, 
and that the petitioner hase privilege on the slaves, seized 
forthe payment of these debts. Handy, individually, being 
insolvent, and there not being sufficient property belonging to 
the firm, to satisfy all the claims against it. 
The defendants excepted to that part of the petition, which 
alleged informality in the mode the execution issued. The 
court sustained this exception, and the plaintiff took a bill of 
exceptions. 
The court did not err. “The Code of Practice, which gives 
the right to third parties to oppose an execution, limits that Pye sieht of 
right to cases, where the person making the opposition, is the he parties to 


owner of the thing, or has a privilege on it. All other rights, cution ia limited 
if any such there be, which third parties may possess, must be {he pone epee 
exercised by an ordinary action. They furnish no ground iy te 0 


for this mode of relief. Code of Practice, 396. er of the thing, 

This part of the petition being stricken out, the ee on on” 
filed an answer to the remainder. 

They pleaded the general issue, and specially denied, that 
the plaintiff had acquired any title in the slaves, under the 
sale made of Handy’s interest in the partnership. They also 
denied, that he had any right, as partner, to resist their 
execution. 

A very voluminous record of the proceedings, growing out of 
these issues, is brought before us. The court below, after 
hearing the parties, gave judgment in favor of the defendants, 
and dissolved the injunction. The plaintiff appealed. 


. 
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Eastern Dist. We think, the judge of the first instance, took a correct yi 
fondo of the legal rights of the parties. Our duty, however, req: = : 
sxium4x us to set out the reasons, rather more fully than he did, in the , 7 
rorNsit stats, Opinion which he delivered, and which appears on nom 
The plaintiff claims title in the slaves, as has been 
stated, in virtue of an execution which issued against Handy, — oe 
and under which, a sale was made to him by the sheriff, ye 
all the right, title, interest and claim, of Samuel Handy, j in 
and to the commercial or partnership concern, of Handy. & — 
Skillman, &c.” This sale was made for the sum of one | 
thousand dollars, which from evidence on record, the plaintiff | 
appears to have paid. 
A bill of sale is shown, by which it appears, that four slave i 
of which the two now seized form a. part, were “sold and ’ 
delivered to Handy & Skillman.” a 
It is contended, these slaves made a part of the property | 
of the commercial firm of Handy & Skillman, and as such, 
passed to the plaintiff, by the sheriff’s conveyance, of all 
Handy’s interest in the partnership. q 
By the 2796th article of the Louisiana Code, “ commer | 
partnerships are such as are formed : 7 
1. For the purchase of any personal property, and the pe 
thereof, either in the same state, or changed by manufacture; 
2. For buying and selling any personal property whatever, as 
factors or brokers : 
$. For carrying personal property for 
vessels.” ee 
It is clear, from these enactments, fhat a partnership to buy — 
and sell slaves, would not be a commercial partnership. It 
cannot escape notice, on reading the provisions, just cited, how 
carefully the legislature, in each clause, confine such an 
association to things personal, and how strong the implication 
is, they intended to exclude those things, which were 
immoveable by their nature, by their destination, or by the 
operation of law. 
But it was contended, that although they might not be 
properly objects, in regard to which a commercial partnership 
could be formed, they might become the property of the firm 
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for other'purposes ; particularly for the purpose of enabling the #4sr=s no ag 
partnetship, tocarry on, more easily, its mercantile transactions. 2 — 
They were assimilated 'to-a house or lot, which the partnership “““4“™ 
acquires, to enable it the better to conduct its business. PURNEDL BT ALs. 
If.the purchase of slaves or real estate, were not only 
convénient, but indispensable, to carry on ‘the commercial 
partnership, there would be great ‘strerigth in the argument, 
that the law allowed such things to become partnership 
property. For where the law gives the-end, it grants the 
means. But in our view, it is by no means essential, that A cclaaaidl 
either land’or slaves, should be acquired by the firm, to enable partnership is 
it to have the enjoyment or use of them. If either or both Sod pane 
are required to facilitate their business, they may purchase S aa + po 
them, and with any funds they choose, but as the law confines the firm, it will ~ 
their partnership to personal property, they will be joint 6wners, ned natn “4 
not partners. * v  perty. 
This view of the subject will become more vii by again 
recuiring to the definition in our code, of a commercial part- 
nership. It is there stated; to be for the buying and selling of 
personal property, in the right ofthe firm, er buying and 
selling personal property’ as agents, or carrying personal 
property for hire. ‘The purchase of slaves or houses, to enable 
the firm the more conveniently todo these things, comes 
within no one branch of this difinition, and consequently, is 
not an act which can be done by a commercial" partnership. » 
If land or slaves could become partnership property, where 
the firm was mercantile, it would follow, that they must be * 
governed by commercial law. The Code of Commerce in 
France, does not like ours, limit in express terms, commercial 
partnership to personal property, but notwithstanding the 
greater latitude of its definition, it. is considered. in that 
country, such an association can only act on things* which 
are moveable. Code Commerce, Note by = Manuel 
Droit Francais. 
This opinion disposes of the other point, in telationi'to the _Pattership ef- 
privilege claimed by the plaintiff, on this property. It is only ponsble for par 
partnership effects, which are first responsible for partnership "™*™'? 4°>*- 


63 








Eastern Dist. 
March, 1832. 
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WALLS 
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debts, . It also dispenses.with the necessity of. acting 
bills of exceptions, for was every thing proved, whieh 
assume, our judgment must-be the same onthe merits, 





It is, therefore, ordered, adjudged and decreed, heal we 
judgment of the District Court be affirmed, with costs.» ). 





———E—EEE—EEEEE— 
WALLS vs. SMITH. - oy 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. - «Skt be 


« . 8 : os : 
A judgment cannot be had against the bail, unless one has been had en 
the principal. “iil 4 


This was an action against the surety on a bond gi a. 
one Wilson, who was arrested, upon an affidavit made!upda 
the authority of the amendment to the Code of Practiée) — 
article 237, which gives to the creditor the right, upon anafik 
davit therely, to hold his debtor. to bail, provided the petition 
and citation be served on him the subsequent day. Inithis | 
case, before the petition and citation could be served onthe | 
following day, Wilson left the state. A. judgment by default — 
‘was then taken against him, which was afterwards’made — | 
final, appealed from and reversed in the appellate courtyon 7 
the. ground that a party could not be held liable, whereiné 
process of citation was served. Suit was afterwards brouglit 
against the surety. There was judgment for the — 
and the plaintiff appealed. 

ait 
-JMcCaleb, for appellant, contended : whee 

1. The plaintiff ought to have recovered, as it is shown 
that Wilson departed from the state without the leave of the court, 
after he had been arrested, and thereby broke the — 
his bond. 
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OF THE STATE OF LOUISIANA. 
..9.-This court has established the principle, that in what- 
ever mode a party binds himself, he is by our law’ bound. 
Morgan vs. Furst et als. 4 Martin, N. S. p. 122. . Civil 
Code, 1940, 1946. 


Conrad, contra : 
1. In alternative obligations, the obligor may elect the 


alternative. He cited Civil Code, article 2057. Code of 


Practice, articles 219, 230. 8 Martin, N. S. 168. 


Porter, J. dissenting in this case, the judges delivered their 
opinions seriatim. 


Porter, J. : 

By an act of the legislature of this state, passed the twenty- 
fifth of March, 1828, section 4, it was enacted, “that in all 
cases where attachments, arrests and sequestrations are 
demandable, the plaintiff, his agent or attorney, having made 
affidavit, and given bond in conformity with law, and having 
filed the. same in court, it shall be the duty of the clerk to issue 
forthwith the process required, without any petition being 
then presented; but the usual petition shall be filed on the 
day succeeding that on which tlre said process shall have 
issued,” 

Under this statute, the plaintiff procured the arrest of a 
certain Levi Wilson, whom he alleged to be his debtor. 
Wilson gave bond with the defendant as surety, and was 
released from confinement.. The condition of the bond was 
in these words: * That if the above bound Levi Wilson, in 
the custody of the sheriff, at the suit of William Walls, in the 
honorable the District Court of the first district of the state of 
Louisiana, but released from the said custody at the time 
and by reason of the ensealing and delivery of these presents, 
‘shall not depart from the state of Louisiana, without leave of 
the said court, or in case of his departure as aforesaid, without 
leave as aforesaid, if he, the said Palmer Smith, will pay, or 
cause to be paid to the said sheriff, the amount of such fina] 
judgment, sentence or decree, as shall be rendered in the 


Eastern ‘Drsr. 
March, 1832. 
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= be void, or otherwise to remain in full force.” 
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said suit against the.said.Levi Wilson ; then the obligations 


io the 
This obligation. was signed by.Wilson, the debtor, 
Smith, the present defendant, as surety. Immediately a 
it was executed, and the debtor released, he depart 
from the state without leave of the court. This: « 
took place with such expedition, that he evaded  servie 
the ‘petition and citation, and consequently no judgm, 
could be rendered against him. i Se etl 
To this action, now brought for a breach of the condition 
of the bond, by the debtor’s departing fromthe state with 
leave of the court, the surety pleads, that judgment has noi 
been obtained against the principal debtas, and thatthe 
plaintiff has no cause’of action. ait K. 
If this,be true, it leads to a strange result. The 
committed a breach of the conditions.of the bond, by depart. 
ing without leave; and this breach becomes the meansjof 
discharging him and his surety from all responsibility, .) 
The law ought not, and in my jodgmneny does not, sanction 
such a conclusion. ily 
There is nothing in-our statutory provisions, in relationdo 
bail bonds, which takes instruments of this kind out.of:the 
control of those rules, which govern all other obligationsto 
which conditions are annexed. tank 
The condition of this bond, we have seen, was that the 
defendant should not depart without leave of the court; but — 
that if he did, the bond might be discharged by payingithe | 
amount of the judgment’ which should be rendered against — 
him. The privilege thus accorded the defendant to pay-the 
judgment, necessarily implied an obligation on the partofthe 7 
plaintiff to obtain judgment before he had a right to consider — 
the bond as forfeited. In other words, it made a part of: the 
conditions on which. the parties became responsible, that ithe — 
plaintiff should obtain judgment against the defendant. |». 
He has not done so; and in an ordinary case the failuresto 
comply with the condition, would be an insuperable bar to his 
recovery. But here the law steps in, where reason says it 
should, and declares that the non-compliance on the part of 
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pic where the non-performance of the condition inaposed 
on him, has been owing to an.act of the obligor. | 


It isa trite, and perfectly well established seincighe of juris- . 
that no man can take advantage of his own wrong, ' 


and the law has been careful to make a special application of 
this maxim to cases, where conditions form a part of the con- 
tract, Coke on Littleton, 221-2. cesta 45, tit 1. law 
89. Pothier on Obligations, no. 212, 

-. The author last cited gives the rule in these ania “C'est 
ane regle commune & toutes les conditions des obligations, qu’elles 
doivent passer pour accomplies, lorsque le débiteur qui s’est obligé 
sous cette condition, en a empéché Paccomplissement.” 

The Napoleon Code copies, almost verbatim, this clause, 
and the article in our old code, is word for word in the French 
text, that of the Napoleon. \ Code Napoleon, article'1178. | C. 
Code, 275, article 78. 

In the: English text, indeed, a rule is given, to which it is 


difficult to attach any precise. meaning. It says, “‘ The con- 


dition is considered as fulfilled, when the fulfilment of it has 
been prevented by the party bound to perform it.” ‘This 


enactment presents ‘a very different idea from the French 
_ text, and in case the obligation was conditional on acts to. be 


done, or not to be done by the debtor, would lead to very 
absurd consequences. 

It-is evidently a mistake of the translator, and it is to be 
regretted that the error escaped notice in the late revision of 
the code. The article has been re-printed' in the Louisiana 
Code without any change, and still stands as an expression of 
legislative will. Louisiana Code, 2035. 

But, be the meaning of it what it may, the clear and obvious 
sense of the French text is, that the condition is considered 
as accomplished, when the debtor, whose obligation depends 
on this condition, prevents the accomplishment of it; and, 
according to the rules of construction repeatedly applied in 
this court to the old Civil Code, that interpretation is to be 
followed, which gives effect, if possible, to both texts. 
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he: obligee, presents no: obstacle ‘to his enforcing the obli ioe 
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It is clear, then, the law does not permit the party whoge q 


obligation depends on a condition, to allege the non-perform, _ 


ance of that condition in defence, where it was through hig 


fault it was not performed. That it was by his fault, the 


obligation imposed on the plaintiff, in the instance before ug, a 


was not complied with, cannot be the subject of much Cont 


versy. fig ig: s 


Previous to the act of the legislature, which enabled the 
plaintiff to take the body of the defendant before service of 
the citation and petition, the object of arrest was to secure the 


surrender of the defendant’s person in case judgment should. 4 


be given against him. The obligations, therefore, which the 


bail bond imposed, were properly construed in relation to:the — 


object to be attained, and the intention of the parties who. 
signed the instrument. But, under the provisions: of the. 
statute, in virtue of which the arrest in the present case took. 
place, another and totally different purpose was sought. for, 
namely, to secure his person until service of the petition and. 
citation could be made on him. An ignorance of this let 
cannot be alleged. by the parties, and they must be presumed. 
to have contracted in reference to it. We are bound, there. 
fore to look to their intention, rather than follow the strict, 


meaning of the words they. have used. This is the rule pres. 


scribed for the interpretation of all contracts. It is. 


expressly furnished in regard to conditions in obligations. - 


The 2032d article of the Louisiana Code provides that “every , 
condition must be performed in the manner it is probable the, 
parties wished and intended it should be performed.” Can 
any one believe, that in a contract of this description, the 

object of which was to secure the person of the debtor, so that, 


service of the petition and citation could be made on him, it, 
was the intention of the parties that the engagement on the, 


part of the defendant, not to leave the state, was to be per 
formed in such a way that service could not be made on him}. 


We may safely, I think, conclude it was not the plaintiff's 


understanding of the agreement, nor can it be presumed to 
be that of the debtor. If it was, the avowal of it comes from 
him with a bad grace, and should receive no favor. When 
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we add to these considerations that which is drawn fromthe Easrsnw: Dser. 


well settled principle of law, that in all instruments made in 
the course of judicial proceedings, i in which there exists ambi- 

, that construction must. be preferred which will give to 
ve wiatidate of the law, or the order of the judge, its full 
effect, I do not think the bail bond can be so interpreted, as 
to completely defeat the object for which it was-given. See 
Domat, lib. 1, tit. 1, § 2, no. 24, Digest, liv. 45, tit. 1. Liv, 
52. Ibid liv. 46, tit. 5,19. — 

Hitherto the case has. been considered as if the original 
debtor was before the court, because it is. understood: the 
surety’s obligations areco-extensive.with his, They are always 
regarded so, unless there be an express limitation. in, the. 
contract. And if it be suspended: by a.condition, whatever 
makes the engagement.absolute against the principal, pro- 
duces the same effect on the surety. He is.bound. by the 
3008th article of the Louisiana Code, not merely to what is 


expressed, but to every thing which is intended by the con- — 
tract. The law, however, has: made an, exception in a bond — 


of this kind in relation to the discharge or performance, It 
permits the surety to release himself from responsibility at any, 


time before judgment is rendered against him, by surrendering 


the body. of the principal’ debtor. It igs. not, seen. how. this 
principle, even if pushed to its-utmost extent, can.at all affect 
the case before us, Whether the defendant might not, at,any 
time before. judgment was. rendered, against. him in. the. 
District Court, have surrendered the body.of the debtor, we 
are, not required to say, for he. did not surrender, him, nor 
attempt to do so. It is possible, nay probable, the. rights of 
the surety in this instance are the same,.as if judgment, had 
been rendered against the principal debtor ; but, if his. right be 
the:same, so also.are his.obligations and.his duties., 

Under this view of the case, and I|dm unable. to view. it 


otherwise, I conclude that there should: be judgment for.the. 


plaintiff. 


March, 188%.. 
—— ee 
WALLS 


SMITA: 




















504° ca dl ‘Tat i se ‘COURT 


Essraan Dur. Martin, J 7 
= The defendant is sued as bail of Wilson, and det 
= oneea plaintiff, not summarily by’ motion, but by petition, 
—_. ‘It is stated, that ‘Wilson was ‘arrested on an affi¢ 
pursuance of an act of assembly, (1828) amending the 987 
article of the Code of” Practice, and ‘that before the citat 
was served, he departed from the state’ without leat 
justice of the plaintiff *3 claim against Wilson, i is averte a 
judgment is prayed against the defendant, his bail theref 

‘The general issue’ was pleaded, ‘but the execution 


bond was admitted. ing 
There was’ judgment ‘for the defendant and ‘the } | 
appealed. - | 


The facts are, that Wilson was arrested on the 27 
April, 1830, and bailed on the same'day, and on the tw 
eighth, a citation was put in the sheriff’s hand which he's 
on the bail, Wilson not being found, judgment by defaul 
f taken and made final, and on Wilson’s appeal, we dismissed 
the suit, on the ground, that the citation was not ‘served "Wi 
him, but on'the bail. It" appears, Wilson was séen in Shipping! > 
port, Kentucky, about one month ‘after, but the day of his — 
departure is not shown, he went"away in, and: was an off ber 
and part owner of the steamboat Tygress, which was loston’ 
her way, and returned to New-Orleans, long’ before the 
reversal of the judgment against him, on the suit in Which 
the appellee was his bail, and has remained in the state éver 
since. He is now insolvent, but had some property atl 
maturity of the nore, on which he was — and he’ fered 
it to the appellant. * shi 
The appellant’s counsel has stella: that the condit 
of the bond, that the defendant should not depart from the ‘th 
‘ without leave of the court, has been broken, and consequenth 
appellee is fixed withthe debt and’costs, that the want 
judgment against Wilson, cannot be urged by the appellee, 
because the appellant was prevented from obtaining * at 
judgment by the ‘act of Wilson, and one of these acts, onwhich 
the appellee depended. Wilson by his departure, having 
evaded the service of the citation. 
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He has pressed upon us the obligation of the bail, in a case Easrsax- Dist. 


like the present, to see that the principal remain visible 

to receive the citation. He has endeavored to excite our 
pathies for his client, by representing the conduct of the 
incipal and the bail, as an attempt to evade the law. 

I think the appellant cannot recover, because he failed in 
obtain dgment against the appellee's principal, his suit 
having dismissed in this court. 

-Inmy opinion, the fact of the service of the citation having 
been prevented by Wilson’s departure, does not appear to be 
attributable to any improper conduct in Wilson. It is not 
shown that Wilson departed on the day of his arrest, nor 
otherwise prevented the service, although the sheriff’s return, 
that the citation was in his hands on the next, and that seven 
days after he-served it on the bail, Wilson not being found. 
The sheriff not finding him, might be owing to the appellant’s 
failure, to afford correct information of his residence, or any 
other cause not imputable to him. The day of his departure 
might have been discovered, for it is sworn, he went away in 
a particular boat, of which he was an officer and part owner. 
His departure having an apparent and lawful motive, cannot 
be gratuitously imputed to the dishonest one of evading the 
service of the citation. If the circurmstance of his being at 
Shippingport, within one month.after, might have enabled him 
to contend, from the number of days requisite for the voyage, 
to show, that he must have departed on the twenty-eighth 
or twenty-ninth, he must have placed evidence of this fact on 
the record. 

No. law compels a defendant, arrested on an affidavit, to 
call on the sheriff on the next day to receive the citation, nor 
to abstain from travelling into another parish, if business call 
him there, though this may delay or prevent the service. 

_ Departure from the state, we have decided, leaves .to the 

bail the faculty of releasing himself from all responsibility, by 

a surrender at any time before judgment against him. Itisa 

perfectly innocent act per se. A defendant who has’ been 

held to bail, and who keeps a ferry between Vidalia and the 

city of Natchez, may honestly continue his calling, although 
64 
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Easrrnw Dist. he hourly departs this state and lands in that of Missi 


March, 1832. s f 
—_----- Is there much difference between the ferryman and A 
watts — master, officer or any hands of a boat plying between Ney. 


,_ V8. 


smta. | Orleans and Natchez, or Shippingport ? In the latter case, the 
departure is fair or unfait, according to circumstances, hh 
the present case, if Wilson was not served with the 
for several days after his arrest, without. any act of his i 
evade the service, nothing, in my opinion, compelled him to 
leave the boat and lose his voyage. 

But, admitting the departure was for the purpose of ovndiig ( 
the service, still, in my judgment, the appellee may resist the | 
present action. Nothing shows any connivance between the | 
bail and the principal ; and the misconduct of the latter cduld | 
not deprive the former of the faculty of protecting himself by | } 
a surrender. Of this faculty, the appellant has, in my | | 
opinion, deprived him by a virtual dismissal of this suit, i, ¢ | 
by prosecuting in so illegal a manner as to enable Wilson to 
claim the dismissal at our hands. | 

If the present suit be maintainable, i. e. if the departure be 
a breach of the condition, which authorises a suit on the bond, 
the appellant’s right was open as soon as the breach happened 
Had it been then enforced, and had the action against Wilson 
been kept alive, by alias, and pluries citations, the appellee 
would have been enabled to surrender his principal, and: the 
appellant to serve his citation. The dismissal of the suit, by 
the voluntary act or the mistake of the appellant, disabled the 
appellee from the faculty of a surrender. After our judg- 
ment in Wilson’s favor, he might have maintained an action 
of false imprisonment against the appellant, if he had arrested 
him in order of surrendering him. ‘Fhe sheriff could neither 
have received or-detained him ; for which, there was no action 
to which he was bound: to answer. 

The appellant’s counsel; who urges that his opponent can- 
not. avail himself of the want of a judgment, because: his 
client was prevented from obtaining one, by the act of-one of 
the obligors on the bond, has ill grace in resisting the appellee’s 
plea, that, as by the act of the appellant, he was ray Hf 
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from surrendering, the want of a surrender cannot be objec- Easrzax Dis. 


the | tion to him. ee. 
ew. I do not wish to be understood as admitting that in any = WAZ8 
» the case, judgment may be had against the bail before judgment = — aur. 
h against the principal. The law imperiously demands, that the 
tion, © judgments against the former be the same as that given against 
8 to the debtor himself. Code of Practice, 236. This it is unneces- 
nto | sary to determine in the present case. 


The act of assembly, on which the arrest took place, is word- 
ling ed in such a manner as to leave a door open tofraud. In such 


‘the a case, the remedy must be sought from the legislature. 
the | Courts of justice are not‘competent to supply it. 

wuld | In the present case, it has appeared to me, complete justice 
‘wy fl has been done by the district judge. Wilson returned early 
my | enough to meet the definitive judgment, if it had been against 
ib ) him. It is admitted he was back long before our judgment on 
n to his appeal. 

If he really departed from the state, with the view of pre- 
bbe venting the service of the citation, the appellant has, in my 
nd, opinion, failed in producing evidence of it. 
ed I’have doubted whether justice requires that the case 
on should be remanded, in order to afford him the opportunity of 
lee doing so. Persons who become bail for their friends, are cer- 
the tainly bound by their engagements to indemnify the plaintiffs, 
by and there is not much reason for treating them more favorably 
the than other sureties. 
lg. a In the present case, however, the early return of Wilson 
jon and his stay in the state till this moment, for aught that 
ed appears on the record, repels the idea that he intended any 
er injury to his creditor, whose remedy has not been impaired 
on by any circumstance which his remaining in the state, during 


er Ser 








the pendency of the suit against him, could have prevented. 
His insolvency is attributed justly to the loss of the steamboat, 
of which he was a part owner, an event which his going in 
her was calculated rather to avert than to occasion. 
I think this court ought to affirm the judgment. 
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Mathews, J.: - ; hy 
This is a suit against the surety of acertain Levi Willy 
in a bail bond, given to the sheriff, who had ‘arrested the 
latter, on process issued for that purpose, in conformity with ~ 
the 4th section of the act of the legislature, passed in March, 
1828, to amend several articles of the Civil Code and Codeof 
Practice, which provides, “that in all cases where attach. 
ments, arrests and sequestrations are demandable, the plaintiff, : 
ehis agent or attorney, having made affidavit and given bond 
in conformity to law, and having filed the same in coutt, it 
shall be the duty of the clerk, to issue forthwith, the process 
required, without any petition being presented ; but the usual 
petition shall be filed on the day succeeding that, on which — 
the said process shall have issued, &c., and the sheriff shall 
proceed immediately to execute said process mene to ite 
tenor.” 

In pursuance of this law, the present plaintiff, in a suit 
‘against Wilson, had him arrested, and Smith the defendant 
became his bail. Previous, however, to the filing of the 
petition and service ef citation, in the ordinary forms of pro- 
ceeding, the defendant in that suit departed from the state and — 
service could not be made on him. Notwithstanding this 
want of service, the plaintiff took judgment by default, which 
was afterwards made final, appealed from and reversed. And 


. then, without having obtained any judgment against the: 


original debtor, brought the present suit against the bail, who 
succeeded in his defence, and the plaintiff appealed. F 

The conditions of the bail bond are in the usual form of such 
instruments, taken ftom persons arrested in cases, wherein bail 
may be lawfully required, and impose on the surety, the 
obligation designated by the art. 219 of the Code of Practice, 
which is, to pay to the sheriff the amount for which defini- 
tive judgment shall be rendered in the cause, if the debtor has 
violated the condition of the bond, by departing from the 
state, without leave of the court. The art. 230 of thiscode, 
provides for the mode in which a surety in a bail bond, may 
discharge himself from all responsibility, by surrendering to 
the sheriff, the debtor who had been arrested, &c. 
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it is true, this article seems to imply other conditions, besides 
those expressed in the bond now under consideration, but it 
is precisely similar to one which received an interpretation in 
the case of Jayne et als. vs. Cox, reported in 8th N. S., p. 169, 
and as we believe, like all instruments of this kind, taken by 


’ the sheriffs throughout the state, in oe cases where bail is 


required. 
They have been considered, and acted on in all instances, 


as if they imposed the same obligations on the sureties as aré 


- created by a recognizance of bail to the action, or bail above, 


as denominated by writers on the Laws of England. See 
3 Blackstone's Com., p. 290—1, and the appendix nos. 3—65. 

The bond, in the presént case, contains no condition for the 
appearance of the person who was arrested, to answer to the 
petition of the plaintiff. Its conditions are more similar to those 
contained in a recognizance of bail to the action, and were 
thus considered, in relation to the bond, in the case above cited 
from 8 N.S. Viewed in this light, the principal obligations 
assumed by the surety, are to.pay the gmount of the judgment 
rendered against the debtor, or to surrender him in execution. 
But as the plaintiff failed to obtain any judgment in the 
original suit, these conditions or objections have become 
impossible, they cannot be complied with, and must therefore 
be considered as dissolved, unless we undertake to place the 
defendant in a worse situation than he legally assumed, 
according to the tenor of his contract. 
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Eastern Dist. 
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A judgment 
cannot be ay 
nst 
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The consequence of a bail bond, given in pursuance of our 


laws, seems to be a complete discharge from arrest, in favor 
of a debtor, he is not supposed to be delivered over to his 
sureties, and to continue in their friendly custody instead of 
going to jail. It is true, they may cause him to bé again 
arrested for the purpose of delivering him to the sheriff, in 
discharge of their obligation. If, however, the debtor refuse 


‘to go voluntarily to be surrendered, his surety must petition 


for and obtain the order of the judge to have him arrested, and 
annex to his petition, an authentic copy of the act by which 
he became surety. See art. 233 Code of Practice. 

\ 
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By this interpretation of the bond, in the present instance, : 
the object of the law, seems to be defeated, but this ariseg — 


from the want of a condition, in conformity with the evident 
intention of the provisions of*the act, authorising arrest 


without service of the petition and citation, which is, that q - 


defendant should be bound to.remain within the jurisdictional 
limits of the court, from which the original process of arrest 
issued, for a time sufficient to receive service of citation, &e, 

* : ; 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 


RONDBAU 0S. PEDESCLAUX. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where, by the contract of partnership, a division of the profits isto be made 
before the winding up of the concern, one partner may sue the other on 
hote given for his proportion of the profits, although the partnership be 
not yet closed. 


The facts are fully stated in the opinion of the court, deli- 


vered by Porter, J. ; 

This action is brought on. a. promissory note, executed in 
favor of the plaintiff by the defendant. 

The answer alleges the note was made for the accommo 
dation of the plaintiff, and subject to a further settlement 
between the parties, the amount and term of payment being 
calculated upon the probable profits to be made by the defen- 
dant as notary public, one-half of which were to be received 
by the plaintiff in compensation of his services. 

The answer goes into a detailed statement of the state of 
accounts between the parties, and after showing a balance in 
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' faver of the defendant of ten dollars, claims judgment in 
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reconvention for that sum. 
_ The plaintiff filed exceptions to the answer: 


Sib 


Easrenn Dist. 
- March, 1882 


———— 
— 


}. Because the partnership still exists, and is not to be PEDESCLAUE. 


dissolved, until the last of December, 1832. 
9. Because one partner cannot sue another for any putts 
sum, but must sue for a settlement. 

3. Because the matter pleaded in defence, is not such as 
may be pleaded in defence, or compensation, or set off to a 
liquidated demand, but should be as liquidated'and demand- 
able, as the principal demand. Louisiana Code, 2205. 

4. Because the consideration, for which the note sued on 
was given, was borrowed money. Louisiana Code, 2207. 

It does not appear from the record, that these exceptions 
were acted on. Evidence was taken, and the cause examined 
on its merits. The court in passing judgment, assumed as 
true the principle of law contained in the plaintiff's excep- 
tions ;' but instead of rejecting the defence as a consequence 
oftheir correctness, applied them to the petition, and decided, 
that as the note was given for a sum which it was supposed 
would be due to the plaintiff out of the partnership profits, 
and this partnership had not been liquidated and settled, that 
there be judgment for defendant with costs. From this 
judgment the plaintiff has appealed. 

The articles of partnership were introduced. They showed 
the parties were to be partners for three years; the profits 
were to be equally divided. They also contained this clause. 

“ And in order to insure to the said William Rondeau one- 


half-of' the gains and profits of the said business, in case of. 


death, &c. of the said Hugues Pedesclaux, the said Hugues 
Pedesclaux hereby agrees, that whenever there shall be a 
balance of one hundred’ dollars in outstanding debts due, 
that he will, at the request of the said William Rondeau, 
give him, the said W. Rondeau, his, said H. Pedesclaux’s own 
note of hand for one-half of’ such balance of debts, whatever 
the same may be, payable at four or six months date, as the 
said W. Rondeau may require, and so ftom time to time as 
there shall or may be an uncollected balance of debts owing 


* 
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Easrsax Dist. to the said H. Pedesclaux as notary, during the said term of 1 


———. three years.” 


— The defendant has relied on the well known principle a . 


repescLavx. law, which has been repeatedly recognised by this court, that. 


Preis d by the an action by one partner against another can only be brought — 
nership, a divi- at the close of the partnership, and then for a settlement of 
sion of the pro- 


fits isto be made the accounts. That doctrine is very clear ; but, like all other 


before the ae - general rules, it has its exceptions ; aad a case like that 


ing up of th 
aan, one before us is one, where by the original contract between the 


SS cher so members of the firm, a division of the profits was to be made, 


note given for 
his a sion of D@fore the winding upof the concern. This is the law which 


+ oll rf a the parties have made for themselves, and they must abide by 

nership be not their agreement. The note on which the present action wag 

yetelosed. = instituted, was given in pursuance of the article of partner. 
ship, and the defendant must discharge it, unless he can 
show it was given for a greater sum than the actual profits at 
the time authorised, or that he has paid, or otherwise extin- 
guished it. 


The case was referred to amicable compounders, who 


reported to the court, that they were unable to decide, several — 


questions of law growing out of the facts presented to them, 
and prayed they might be discharged from any further con- 
sideration of the case. They were accordingly discharged, 
and the court proceeded to examine the cause on its merits, — 
From the view we have taken of the articles of partnership, 
it behooves the defendant to show that the note was given 
without consideration, or what is the same thing, in error as 
to the amount of the profits made at the time it was executed. 
But a witness was introduced by the defendant, who gives 
a different complexion to the transaction. This witness, who 
was the person chosen by the defendant as his arbitrator, 
swears, “he heard the plaintiff admit, while speaking of the 
note sued on, that the same had been given him by defen- 
dant as a guarantee for any claim he might have against 
defendant for his, plaintiff’s, share in the concern, should any 
accident happen to the defendant during the absence of 
plaintiff from the city, that is, in case of the death of defen- 
dant; and that in. case a settlement of the affairs of the 
concern took place, said note was to be considered as null.” 
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‘This testimony is in contradiction to the.articles of. partner- Pastsax 
ship, and the obligation expressed in the note ; and it.is ot — 


March, \893.— 


easy to. see what kind of guarantee it afforded to the plaintiff, ne 


-jfit: was.given solely: for the, purpose. spoken of by witness,. 


for had the defendant died, it would not have, been obligatory. 


on his heirs, if given without consideration. .. Taking it, how-. 


ever, in its full extent,.the condition on which the note wasto 
become null, namely, a settlement between: the parties, has, 


the defendant will furnish an account and enable that settle- 
ment’ to be made. The articles. of partnership give.to the 
a right to demand a share im the, profits: before it, 


= and if the defendant refused to. give his. note for, 


them, according to the contract, the Loman bad. a right to. 
ce their payment by. suit. 

The defendant has not.shown that the note: -was given for 

a greater. sum than the. profits... But. he. has proved, that. the 

plaintiff has collected two hundred and sixty-seven; dollars 


‘fromthe accounts due. the firm. From. this,sum. must -be 
deducted one. hundred, dollars, lent il the elo, to. the 
defendant. . “ 


Ata, therefore, orilonedlscadljnciged ome Soak that the 
judgment of the District. Court. be annulled, avoided, and 
reversed: And it is. further ordered, adjudged and decreed, 
that the plaintiff do recover of the defendant the sum.of four 
hundred and fifty-three dollars, with costs in. both courts. , 


CURTIS ET ALS. 0s. CURTIS. 


, APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF BAST 
FELICIANA. ; 


The owner of property, a partition of which ‘is sued for in the Court of 
Probates, cannot intervene in order to obtain a decree of that court, recog- 
nising his title. 


65 


conn, 


ee not taken place. And the obligation can be enforced, unless * 





Dist. , 
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Eastsry Dist. 


— ‘This'ectionie brought by = persion of the heirs as 
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The facts are stated in the opinion of the court, ¢ 


Benjamin Curtis, to obtain a partition of a negro wom 
in the possession of one of their co-heirs, Benjamin Cur 
compensation for the time he has had her in hin deavlonsl 

The defendant failed to file an answer, and judgme 
default was rendered against him, which ie: ermal we 
‘hearing testimony, made final. 

After the judgment by default was taken, and 
rendition of the fmal judgment, Esther Curtis intery 
and her petition stated that she was tutrix of her a 
children, and that they were the legal owners of the sli 
which was untruly represented im the petition as i 
the estate of Benjamin Curtis, deceased. She further, ed 
that as the property belonged to her children, it could:notibe — 
the subject of partition as prayed for, and she prayed leaveto 7 
intervene and prosecute her claim, and required that - lave | 
might be decreed to be the property of her children. a F 

The court permitted this intervention, upon wi ich chethe 
intervenor pleaded.to the jurigdiction of the court, and-priged — 
that the plaintiff’s petition might be dismissed. .-  «... . 

Before judgment was pronounced on this plea, the plaintii ' 
filed an, answer to. the petition of intervention, in whieh tiey a 
denied the jurisdiction of the,court to take cognizance 
claim set up by the intervener, and prayed that: her A 
might be dismissed. | ne " 

The court sustained this exception, whereupon the inter- 
venor presented a second petition, in which she again asserted 
the slave to be the property of her children, and denied that 
it could be the subject of partition among the heirs of Benja- 

min Curtis. This petition contains an averment, not foundin 
the first, namely, that the slave was in possession of thedefen- _ 
dant as tutsix. to her miner children. It concludes by a prayer, | 
that the property might not be partitioned; that it might be 
decreed to. belong.to her children ; that they be maintained 


in, their possession ; and that she might. have such other ~ 
further relief, &c. 
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‘The plaintifis opposed to this petition the plea of res judicata, Easr=ax Der. 
as arising from the judgment A 
of intervention. They further pleaded; that the court had — 
on which she ptayed relief. 
~The court also sustained this exception, and dismissed the 
pe ‘in intervention, declaring that it had not jurisdic. 
tion’ to’ investigate titles to real estate. The ‘intervenor 


We think the court did’not err.‘ Neither: of the parties to i ad 
the suit could have maintained ‘an action in. the- Probate property, a 
Court against the defendant. Nor could she have sued them is ed cd for _ 
there. If the judgment of that tribunal in ‘this suit, formed the of 


rs jit 0 against the intervenor, she might: perhaps, from Probate ye 


- fiecessity, be permitted to appear: for’ the protection” of her $o°,°° (it 


interests, But it can‘have no such éffect. Nor, indeed; so pag Be ag ; 
for'as we can see, any effect whatever upon her interests, and 

we discover no ground for the intetvention, unless it be, that 

the suit is an assertion of title, on the part of. others, to pro- 

petty belonging to the interpleader. This: might furnish 

ground for an action of jactitation. But the disturbance by 

this suit, is not greater than an actual taking possession of the ~ 


“property, by the parties in the action of partition, would be. In 


guch @ case it is clear, the Probate Court would not be the 
place to get that possession restored ; and‘we do‘not see how 
‘itcan be made so, for: eth elem temn e we oe ace 


| 4 of intervention. be 


© lt_ is, therefore, exdeneds: sijpsligi and - iniknlsdadiashabes 


* jnlgment ofthe Probate Cour be aimed, with cot. ole 


i PR P ; Oe eae ren 
iad 2 comatustaninti we 
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” GAIENNEIE AND WIFE: US. HEPP. . 

. APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. a 

Tho minor, emancipated by marriage, has a rah to demand her cara 

an account of her administration. rain seid 


The Supreme Court cannot look beyond the ieiduinnnain “must be 
affirmed, found to be correct. 
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— ‘Dist. The plaintiff (a minor emancipated by matriage,) pi 
Lina that her -curatrix ad bona, be compelled to render an‘ 


‘samxniz decree accordingly, from which the defendant pee 
HEPP, iting ‘ : , . te Ga | 
’ Lockett, for appellant. ~ Cannon, for appellee. 
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Porter, J. delivered the opinion of the court. 


This is an action by a minor, who has been emancipé 
marriage, against her curattix ad bona, to render an ac 
and pay over the sum due the petitioner. The petition’sets 
out the property which the plaintiff claimed, as a bequest from 
her father, and concludes by a prayer “that the curatrix gd 

~ bona, may be ordered to render to the petitioner an accountef — 
what may be due by her to the petitioner, out of the estates 
her deceased father, J. B. Lafonta, and to pay what balanée — 
may be in favor of said petitioner, or'that in default thereoh 
she be condemned to pay the sum of fifteen thousand thiteé 4 
hundred and thirty-three dollars, &c. > - oe igi ST 
. The answer puts’at issue the right of the plaintiff to-bring 
the suit ; denies the liability of defendant for such suma 
stated in the petition, and avers that she is responeiig ¢ 
- for the interest of the capital in her hands. i . 
The judgment of the court directed the defendant to il q 
an account of the administration of the legacy, made- q 

estate of J.B: Lafonta, to his children? From that judgment | 

the defendant appealed. 

The minor She admits she was curatrix—that the petitioner ‘¥ 
marriage slg emancipated by marriage, and that an account mu 
right to demand rendered to her. With these admissions ‘it is difficult ‘oa 


her curatrix 


an account of why this appeal was’taken, for the judgment settles nothing’ 


ol alministre- ieee 'thaathated-edebahitetohe rendered. The appellant . 
has, indeed, contended, that by the petition the plaintiff ¢om? | 
templates a larger sum to be due to herthan she can rightfully 


claim ;. and that the judge of Probates, in the reasons 


Pi cng Supreme he nad prefaced to his decree, seems to adopt and sancti 


psa gael pretensions of the plaintiff.. This may be true, and both: inne 


must be affirmed bein-error, but we can: look no further than the judgment; 
if found to be and: ifsitibe: found correct, it must be affirmed. That, ren- 


correct. 
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dered in this instance, went no further than establishing the Easr=xx “ 


liability of the defendant to yaccount—eill mere matters ‘are 
left te by it. “te 


At is, therefore, ordered, adjudged and.-decreed, that:the 
judgment of the Probate Court be affirmed, with costs. - 


M‘COMBS vs. DUNBAR ET ALS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF 
sei os _. 4) )WEST FELICIANA, 
Whether ‘the plaintiff claims the thing, or the price that ‘repeats ~ the 
~ rale is the same as to damages. 


Any. evidence which establishes a right to have them reduced, although it 
“does not come under the head of compensation or payment, i is admissible. 


The District Court. cannot entertain jurisdiction of a suit, to annul_ the 
diigpent of a Court of Probates, appointing an administrator to an 


: Wiltiam Dsitier! the husband of ‘the’ deliiplied intes- 
tate, leaving three minor children, his only legitimate forced 
heirs; and certain propepty, in the parish of West Feliciana: 

» The plaintiff, as widow in community, and as natural tutrix 
to her minor children, by the advice of a family meeting legally 


‘ ¢onvoked, accepted the succession with benefit of inventory: 


Subsequent to these ‘proceedings, and within the «delay 
allowed by law for: deliberating, A. Dunbar; one: of the 
defendants; was appointed administrator. of the succession, 
and ¢aused the property belonging thereto, to be sold, by. virtue 
of anvorder of thé Court of Probates, -at:which sale, 0 
Dunbar became the purchaser. © ©) set Fateh 114 
“'The™ petition charged, that» all. dete punciieiniie were 


; illegal ‘and null, and concluded with a prayer, that the 


DUNBAR,ET ALS. 
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Kaviens Diet. appointment'of A. Dunbar, as administrator, might be a1 
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_ this judgment the — appealed. = a 
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and set aside, and the defendants decreed to deliver ip 
property. A. ‘Dunbar, ‘pleaded ‘the general issue,» 


other’ defendant did not Yanswer, and no judgment by : 
was taken against him.” , 

The ‘court’ below, gave judgment for the plaintiff 
balance due, on charging the defendant with’ the ¢ 
which the property produced at auction, and crediting 
with the payments made by him as administrator. * 


Turner, for appellants. Downs, for appellee. 


Porter, J. delivered the opinion of the court. .~ Shi. 
The petitioner states that she is widow of the late 
Dunbar, and tutrix to his children ; that’ he died int 
1828, leaving property moveable ond immoveable; thiat she 
accepted the suécession, on behalf of the minors, with’ 
benefit of an inventory, by and with the advice of a fan 
meeting ; ; and also, accepted the community of acqu 
gains, under the benefit of an inventory. “That, in virtue 
these proceedings, she is and was entitled to the administm- 
tion of the succession of her minor children, and of the cole 
munity which existed between her, and her deceased husband, 
But, notwithstanding these ‘premises, A. Dunbar-citised — 
proceedings to be ‘instituted, by which he was a : | 
administrator of the estate. That, in this capacity, he m4 
all the moveable, and immoveable property of the successi¢it 3 
tobe sold. That at this sale, he and his brother Jainies hal 
Dunbar, acting together, became thé purchasers of a large 
portion of this property ; that, by: so- doing, they deprivedthé | 
petitioner of the possession thereof—the use of the comstidi 
dwelling for herself and children, and the means of 
mourning dresses during her year of mourning. 1 
' The petition charges the whole of these acts to be i 
and null, and avers, that the petitioner has satel 
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property, or the value. thereof, ferent dotendenip whieh: * ovene Der. 
they have refused. . Hak eee. om = 
At concludes with a ceaiacdhensee sit nt cited. That. ™°™ms 
the appointment of A. Dunbar, as administrator, aind’ all the: vows. pars. 
which flowed from it, be avoided and’ set-aside., 
That the purchases made at the sale of the estate, by: A. 
Dunbar-and James Dunbar, be declared illegal and. void ; 
and that they be decreed to deliver. up all.the moyeable and 
immoveable property, s0 acquired: by them, ot the value of all 
of it which does eae ney Set with 
rent for the land.and wages for the slaves. © 4 
Av Dunbar, answered by pleading the ionicenl issue. He 
further averred, that his appointment was legal and. his acts 






oy 





_under.it valid. That the proceedings were beneficial to the 


estate. - That he has faithfully administeredyas his» account 
annexed will show. That he has a right to retain obligations 
yet due the estate, and.now in his hands, to reimburse him for 
his advances, or that the’ plaintiffs’ be decreed to: pay»the 
amount due to him. .He further prayed that hismoanint as 
administrator, should be confirmed. j 
9pNo-answer.was put in by the mbetietaglant,, Jape 
Dunbar, and judgment by default was not taken against him. 
/The- jurisdiction of. our Probate and Distriet Courts, so run 


; intoeach. other, and itis so difficult to mark, clearly and satis- 


factovily, the limits which separate then by legislative enact- 

ment, or by the recognition of general rules on the part ofthe 

court, that we can only expect to.see their boundaries 

plainly ascertained, after a jurisprudence is formed on-a:great 

number of particular cases. It is not surprising,.at the present 

time;that counsel should be often perplexed im forming a 

judgment in relation to the proper tribunal. to which they are 

toaddress their clients, or that courts should beveanbarrensed : 

in deciding in relatiomte their competency. , Ms PM Bm as 
.This:case came: first. before us, om-an-appeal fee ithe tortain, en ye 

District Court. We hold it had not jurisdiction. Fhe peti- amt 

tion required the judgment-of the Probate’ Court, appointing of Probates, ap- 

the defendant administrator, to be annulled, and ‘to withdraw pace: alps 


property, received by him in that capacity, out of his possession. estate. 
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Easrzax Dist. Sinchsedecree, we thought, could not be WI 
=. ordinary jurisdiction, the appointment.of the: Pro 
mcomms standing ‘unreversed,.and, the estate then being i in 
pensar er ars. administration. Ona deliberate view. of that opin 
 made;we.think it correct. But-we notice it 
sshmaahaisianicn thakiteleriociplee meiy hee solhahoreti 
as we suspect: they were in the first instgnee by. the plain 
In the action brought in the District Court; there was joi 
as defendant with the administrator, a third person,, 
purchased property atthe: probate sale... But who,,ind 
so, became. in no way amenable to its jurisdiction, i int il 
to the title acquired by that purchase, and against wh 
action in‘revindication.by the owners could only kel t 
in the ordinary courts. It was considered, however, the 
his right depended, under the pleadings,.on the validity 
appointment.in the Probate Court of the administratotyitam 
necessary to remove thig.bar before he could be reas 
because,a. decision on. his title. could not. be made, wit 
passing on the validity of the.administratox’s appointmer 
On going before the court of Probates, the plaintiff su 
that because suit could not be maintained.against the adm 
trator, anda third person, in the court of ordinary jurisdie 
it followed an action could lie. against them both in the; 
ibunal. .. But this court did not intend to. convey 
an.idea. It considered the appointment of the administ 
standing unreversed, an insuperable obstacle to an actic 
another. court.to obtain the property, on the ground. the 
was not legally administrator. . It did not enter.into the. vi 
we, took of the subject, that suit could be. maintained.in the 
Probate. Court against a purchaser at a sale, made under its 
authority, by the ,heir.or any one else setting up a tile | 
adverse or paramount to the right acquired by.that: pale 
chase. The tribunal for such an investigation, in our opinion, 
js. one possessing, ordinary jurisdiction... Hence, we. | 
that resort was necessary in thig.case to both-courts, —_ : 
the plaintiff to recoyer the property. To the court of Probatesy 
in the first instance, which, under the Code of Practice, had ; 
alone the right to examine into the validity of its own 
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intment. If successful there, suit might have then been 
instituted. in the District Court to get back the property. 
Neither court, in our judgment, was alone empowered to 
give the plaintiff the relief he sought. 

The failure to prosecute the suit against James Dunbar, as 
will be hereafter seen, leads to the same result in this action, 
as the opinion we have expressed, in relation to this jurisdic- 
tion, would, and we notice this question merely in the hope 
that our observations may aid somewhat in preventing diffi- 
culties in cases similarly circumstanced hereafter. 

The Probate Court gave judgment in favor of the plaintiff 
for the balance due, on charging the defendant with the 
amount which the property produced at auction, and crediting 
him with the payment made by him as administrator. He 


appealed; and contends here, that the balance, which the 


udge. considered due, is larger than the evidence authorises. 

The appellee denies this, and has further prayed the judg- 
ment may be so amended, as to compel the defendant to 
restore the land and slaves, claimed in the petition. 

This question was considerably discussed on the argu- 
ment, but it appears to us free from much difficulty.. The 
real estate and slaves were not purchased by the defendant, 
and if it be true, as was contended, that although nominally 
bought by another, the acquisition was on his account; still 
the sale cannot be annulled, nor delivery of the property 
decreed, in a suit in which the vendee is not a ‘party. 
The’ suit was originally directed against both, but the: pro- 
ceedings appear to have been dropped against James Dunbar; 
before issue was joined, and he cannot be considered before 
the court. 

The facts of the case show, that the administrator caused 
the sale of the property to be made before the time, granted 
by law: to the tutor fordeliberation; had expired. The appellee 
assumes this sale to be null; and she requires the adminis- 


trator to pay the rent of the land, and hire pes the slaves, thus 


illegally alienated. - 
The vendee, as has been already stint is not before. us, 
and the sale cannot be decreed null in an action to which he 
66 
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Eastern Dist. ig not a party. But the illegality of the acts of the adminis, |}. 


March, 1832. : : f 
ae. trator are a proper subject for our consideration ; and we ate 


m‘conBS —_ of opinion the sale was made under circumstances which the — 


vs. e . . i 
vunsar Er ats. law did not sanction. This conclusion necessarily leads ‘to 


another, that he is responsible for the damages occasioned b 


his illegal act. fee 


But on looking into the record for the evidence of thege 
damages, we do not find them proved. The appraised value 
of the estate was two thousand nine hundred and thirty-six 
dollars and twenty-five cents. The debts established before 
the court of Probates, and allowed by the judge, were three 
thousand seven hundred and thirty-six dollars and fifteen 
cents. The administrator contends they were more. Admit. 
ting they were not, the sale of the property was necessary, | 
At this sale, the prices were so much higher than ‘the 
appraised value, as to exclude all idea of injury resulting to 
the heirs from the alienation. ' 

At the trial, the defendant offered his account and vouchers, 
in support of the allegation in his answer, of having fully 
administered. This evidence was objected to, on the ground 

Whether the Of the suit being for the property in kind, or. for the value 
plaintiff claims thereof, if it could not be restored in kind, together with the 
peters chen rents and profits of the real estate. wo 
<a We have already seen, that the property cannot be restored 
damages. in kind, as the person in whom the [egal title is vested, is 

not before the: court. The action, therefore, resolves itself 
into a claim forthe price and damages. In either hypothesis, 
we think the evidence legal to diminish the amount the 
plaintiff would otherwise be entitled to. If the plaintiff sued 
the third possessor for property, the price of which had been 
applied to the payment of the debts of the estate, she could 
not receive it without returning the money paid for her use 


Any evidence and benefit, or for the use and benefit of those she represents. — 


hich establish- eee ‘ " ri 
con right eo have We cannot distinguish when she sues for the price which 


po og ye represents the thing. . And, if relation to damages, any evi- 


not come under dence, which establishes a right in the defendant to have them 
the head of com- 


pensation orpay- reduced, though it does not or cannot fall under the heads of 


sible’ is admis- compensation, or payment, is legally admissible. The rules, 
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applicable to these modes of extinguishing a debt, do not apply 
to cases of this kind, where the law raises the obligation from 
the act of the party, independent of his will; for the law 
raisesit only for that which, ex quo et bono, is really due. 
Another bill of exceptions was taken to the right of the 
defendant to offer accounts, and the vouchers in support of 
them, in evidence, the payment of which had not been 
ordered by the Judge of Probates. This objection, we 
think, is founded on a misapprehension of the purpose of the 
law, in requiring the order, and attempts to carry the penalty 
for non-compliance with it, beyond the intention of the legis- 
lature. ‘The object contemplated was to secure to all cre- 
ditors an equal share, if the estate was insolvent, and to enable 


those having privileges, &c. to be paid according to their 


rank, consequently no representative of an estate, can safely 
pay a creditor, without the sanction of the judge; for if he 
does, and higher claims thereafter appear, or there should not 
be enough to satisfy all, he will be responsible personally for 
the injury those creditors may sustain. from his illegal act. 
But the heir has no cause of complaint, if a just debt be paid ; 
his obligations do not depend on the judge’s order, or the 
want of it; they arise from the contract of the ancestor. 

The defendant has contended that no objection could be 
made to his account, at the trial, because exceptions were not 
put in three days after it was filed. This rule applies to 
cases where administrators are regularly appointed, and are 
called, on in due course of proceeding, to render their accounts. 
It ought not, and, in our opinion, does not extend to a case of 
this kind, where the payments made are presented and 
received in diminution of a demand, growing out of illegal 
and irregular acts on the part of the administrator. 

The appellant has contended, there is error in the judgment 
of the Probate Court in charging the defendant with the 
sum of five hundred dollars, received during the life-time of 
the intestate, on his account. This is a matter of fact, depend- 
ing on the credit due to witnesses and other circumstances, 
of which the court below had better means of forming a 
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correct opinion than we possess. We have examined as ~ 
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attentively as in our power, the evidence as it appears oq 


record, and though it does raise a serious doubt as to the eon 


rectness of the conclusions of the judge below, we are whable 
to say, it so clearly establishes error in his decision as authorises 
us to reverse it. 

But we think the court erred in assuming the amount of 

the proceeds of the sale of the estate to be four thousand 
seven hundred and seventy-one dollars and four cents. We 
have made the calculation more than once, and can obtain 
no other result but four thousand seven hundred and ‘¢ix 
dollars and fifty-four cents. This makes a difference of sixty. 
four dollars and fifty cents in favor of the appellant. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 
that the plaintiff do recover of the defendant the sum of 
eight hundred and ninety-eight dollars and twenty-seven 
cents, with costs in the court below; those of appeal to be 
borne by the appellees. 


MOORE US. JACOBS. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 


A creditor of the insolvent, residing out of the parish where the proceedings 
take place, but within the state, is entitled to notice by letter from the 
notary. 


This was an action upon a promissory note, to which the — 


defendant pleaded the following exception: ‘That previous 
to the institution of the suit, he had obtained a stay of pro- 
ceedings which was still in furce.” 

It appeared, that the plaintiff, who was placed on the bilan, 
resided within the state, but out of the parish where the 
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proceedings took place. Personal service was made upon Bastexs Disr. 


cteditors resident in the parish, and notice of the time and 
of meeting published in the French and English 
languages, but no notification was addressed to the plaintiff 
by the notary. 
The court @ qua sustained the exception, and from a 
judgment in favor of the defendant, the plaintiff appealed. 


Preston, for appellant, contended : 
That the plaintiff was not made a party to the surrender of 
property, according to law, and was not bound by the 


proceedings. 
Cannon, for appellee. 


Martin, J. delivered the opinion of the ¢ourt. 


The plaintiff is appellant from the judgment, by which the 
court sustained the defendant’s plea, and dismissed the petition, 
on the ground, that a stay of proceedings had been obtained by 
the defendant, and was still in force, at the time the petition 
was filed. 

The appellant in this court, has urged, that the first judge 
erred, as he (the appellant) was not made a party (to the 
proceedings on the surrender) according to law, and is not 
therefore, bound by these proceedings. 

It appears, the plaintiff was duly placed on the insolvent’s 
schedule. -He resides in the county of Attakapas, and the 
proceedings took place in the city of New-Orleans. The 
notary states in the preamble of the proces verbal of the 
creditors’ deliberations, that they have all been duly notified 
to attend the meeting, as well by personal sunimons, issued 
ftom the court and served upon each of them, by the sheriff of 
the parish of Orleans, as by public advertisements, inserted 
three times and more in the French and English languages, 
in two of the newspapers printed in the city. 

The act of 1817, § 8. 2 Moreaw’s Digest, 426, prescribes 
the mode of citing creditors, and the meeting before the notary. 
Those who reside in the parish, in which the meeting is'to be 


April, 1832. 
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Eastzan Dist. held, are to be cited by process issued by the Court, those who 

MPG, 108, nite in any other parish, but within the state, by letter 

BOURGUINON addressed to them by the notary, those who reside out of * 

novvousauis. state, by public advertisements. 

A creditor of Lhe appellant resides in the county of Attakapas, i, e, ip 
Sdieg ont of al another parish than that in which the meeting was to take 
parish wherethe place. He was, therefore, entitled to notice by a letter, 
ewes o> ta addressed to him by the notary. This does not appear to have 


in the a. - been done. We are, therefore, bound to say, he was not cited, 
en e Oo on 
tice by letter consequently, not made a party to the proceedings, and cannot 


se the notary. be bound thereby. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed, and the case remanded for further proceedings 
according to law, the appellee paying costs in this court, 


BOURGUINON VS. BOUDOUSQUIE. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An attorney has no right to carry on a suit after the death of his client, In 
such case, the heirs must be cited. 


This cause was remanded from the Supreme Court, and 
when called up for trial, the death of the defendant was 
suggested by his counsel, who moved for a continuance, until 
proper parties could be made, or the cause transferred to the 
Probate Court of the parish, where the defendant’s succession 
was opened. The continuance was refused, a bill of excep- 
tions taken, and the case ordered for trial. 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 
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Eastern Dist. 


Hennen, for appellant, urged : ape. eae. 


That the death of the defendant being suggested and —— 
admitted, the cause could not proceed, until a proper party *°"", 
defendant was made. _- BOUDOUSQUIE. 





Soulé, for appellee. 


Martin, J. delivered the opinion of the court. 


This case was remanded from hence, at May | term last, for 
a new trial; before it could take place, the defendant died; 
and his attorney suggested his death, and prayed that the 
case might be continued till his heirs might come or be 
brought in, or that it might be transferred to the Court of 
Probates of the parish, where the succession was opened, to 
be proceeded in contradictorily with the curator of the estate. 
The death was admitted, but the vourt denied the continu- 
ance, and the cause was ordered for trial. A bill of exceptions 
was taken. 

There was judgment for the plaintiff, and with the consent 
of the plaintiff, an appeal was taken. 

The appellee has not made any objection to the manner, 
in which the appeal is brought up. 
' It appears to us, the court erred. Heretofore, the defen- An attorney 

: has no right to 
dant’s attorney was considered as authorised to continue to carry on a suit 
defend the cause after his client’s death, but this is one of *er_ the death 


of his client—in 
those rules of practice, which are abrogated by the new code, a — _ 
which provides, (art. 120,) for the citation of the heir. cited. 
We have doubted, whether this case should be remanded to 
the District Court, or be transferred to the Court of Probates. 
It is admitted, that the defendant is dead, and suggested, that 
there is a curator to this estate. As the plaintiff is not bound 


by his suggestion, we have adopted the first alternative. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; the verdict set aside, and the case remanded, to be 
proceeded in according to law, the appellee paying costs in 
this court. . 
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SHAW’S SYNDIC vs. NEWTON ET ALS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


There cannot be a pledge without a notarial act, or an act sous seing privé, 
duly recorded. 


The facts are stated in the opinion of the court, delivered 
by Martin, J. 


. The plaintiff claims a piano, part of the estate 5 currendéed 


in the possession of the defendants, who pleaded the general 
issue. There was a verdict and judgment against tha 
and they appealed. 


The appellees relied on the appellee’s receipt in the follow. 
ing words: “Received from Mr. J. Shaw, a piano, valuedat 


four hundred and fifty dollars, tobe returned to him on the 
payment of three hundred and fifty dollars. June 2d, 18307 
and the appellants on a sale in the following words : “ Messrs, 
P. S. Newton & Co. bought of J. Shaw, a piano: $450, 
Received payment, June 2d, 1830. “s. Shaw.” Shaw failed 
in August. 

Grant deposed, that in May, 1830, the insolvent placed the 
piano in his hands for sale, and three or four days after he 
called and requested the deponent to deliver the piano to the 
appellants, to whom he had sold it, and the deponent gave his 
receipt therefor to the latter, by whose order he afterwards 
delivered it toalady. The value of the piano was proved. 

At the trial, the appellant’s counsel took a bill of exception 
to the charge of the District Court, in instructing the jury 
there was no privilege on the piano, or a pledge, because there 
was neither a notarial act, nor a private one duly recorded, and 
the vendors could‘not claim, as such, without showing actual 
payment, made at the time, as the sale took place within 
three months, before the vendor’s failure. 

It appears to us the charge was correct (Civil Code, 3195) 
and the verdict according to law and evidence. 


It is, therefore, ordered, adjudged and decreed, that. the 


judgment of the District Court be affirmed, with costs. 
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RICHARDSON 0S. PARRY. - Easvarn Dist. 
ont April, 1882, 
—————— 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. RICHARDSON 
va 


Where fraud is charged, the verdict of the jury will be affirmed, although PARRY. 
tthe evidence upon which it was rendered, be not free from suspicion. 


Mathews, J. delivered the opinion of the court. 
In this suit, the plaintiff claims damages from the defen- 
dant for injury done to the property of the former by the 
latter, in combining with a person, named Smith, to cheat, 
defraud and swindle the petitioner in a pretended purchase of 
aquantity of flour and whiskey. 
The cause has been twice tried in the court below, both 
times by juries. The first jury found a verdict in favor of the 
plaintiff, which was set aside, and a new trial granted. On 
this trial, the second jury found for the defendant, &c. And 
the plaintiff appealed. 
* The -decision of the case depends entirely on matters of 
fact. Allegations are found in the petition against the | 
appellee, and also against Smith, of conduct towards the 
petitioner, fraudulent and swindling in the extreme, by which 
he was cheated out of his property. In relation to Smith, 
these allegations are clearly supported by the testimony ; but 
as they relate to the present defendant, two juries have come 
to different conclusions. Where fraud 
We have examined attentively, and carefully weighed the verdiot of = 
evidence of the case. And notwithstanding it discloses cir- jury will be af- 
firmed, although 
cumstances tending to raise suspicions against the fairtlegs the evidence up- 
and honesty of the appellee’s conduct, in relation to the trans- cul toms 
actions by which the plaintiff was deprived of the possession free from suspi- 
of his property, yet we are of opinion, with the last jury which - 
tried the cause, that the proof is not sufficient to fix on the 
defendant any confederacy or combination with Smith, the 
swindler, in obtaining from the plaintiff his property, in the 
fraudulent manner in which he appears to have acted. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be arene with costs. 
67 - 
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ACOSTA U8. ZINO. ‘ 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANg, 


Where the case depends upon the credit due to witnesses, the verdict of the 
jury will not be disturbed. 


Porter, J. delivered the opinion of the court. 

This case offers no matter for inquiry, but the credit duets 
witnesses, and the weight which should be given to testimony 
which is contradictory. We should have great difficultyin 
coming to a satisfactory conclusion on the proof adduced, and 
we therefore, think, we are not authorised to disturb a verdict 
and judgment, given by those who had better opportunities, 
than we possess, of ascertaining the truth, on a question of 
fact. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





GLEISES vs. MAIGNAN. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT 
oe 


The joint owner ofa lot, may enforce a mortgage, which he holds on thé 


undivided portion of his co-proprietor, notwithstanding the pendency of 


a suit for partition. 


The defendant being indebted to one Marmiche, mortgaged 
to him a lot of ground, of which he was joint owner with the 
plaintiff. 

Marmiche transferred the debt and mortgage to the plain- 
tiff, who obtained an order of seizure and sale, which was 
enjoined by the defendant, on the ground, that before the 
plaintiff had obtained his order of seizure, he, the defendant, 
had sued for a partition of the property, which suit was then 
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pending. The court a qua, upon hearing, dissolved the } Eastrrn Dist. 


injunction, and the defendant appealed. April, 1832. 
GLEISES 
Seghers, for appellant. Lockett, for appellee. naman 


Porter, J. delivered the opinion of the court. 

The plaintiff and the defendant, are joint owners of a lot of 
ground, situated in this city. The defendant executed a 
mortgage in favor of ‘one Marmiche, to secure a debt due to 
him. Marmiche transferred all his right in the mortgage to 
the plaintiff, who took out an order of seizure, against the 
premises. The defendant filed an opposition, which the judge 
allowed, but after hearing the parties, he set it aside, and the 
defendant appealed. 

The ground of opposition, made below, and reversed here, 
is, that the lot is undivided, that the defendant is unwilling to 
remain longer co-proprietor with the plaintiff, and that 
previous to the application for the order of seizure and sale, 
suit had been commenced, and was then pending for a partition. 

The question, therefore, fo decision is, whether, under the 
circumstances of the case, the right of the plaintiff, to enforce 
the mortgage debt, is subordinate to that of the defendant, to 
have a partition made of the property ? 

We think it isnot. The defendant mortgaged his undivided 7. joint own- 
half of the lot, and by the contract, conferred on the creditor & of 4 lot, may 


enforce a mort- 


the right to enforce his claim on the property, so mortgaged. which he 
After entering into such an agreement, we know of no law, divided eoine 


of his co-pro- 
which authorises him to suspend the collection of the debt, shite Bess 


until he can have the property partitioned. Independent of standing the pen- 
this consideration, the fact of the law, authorising the sale of Sor partition = 
undivided property, negatives the right in the defendant, to 


prevent a sale, until it be divided. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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APPEAL FROMTHE COURT OF AND CITY OF NEW-ORLEANS, 


, due the insolvent, which have 
come into his hands, depends upon the exercise of due diligence. 


The responsibility of the syn 


Syndics are not bound in solidum for the acts of each other. 


. The syndic, when called on, is bound to show a date when moneys wen 


poate 


The estate of the insolvent is not responsible for a charge, arcing Seal te 
negligence of the syndic. 


The syndic has no right to interest on his debt, after funds come into 
hands sufficient to discharge it. 


A creditor is entitled to the amount for which he is placed on the’ ve 
unless it be shown he is _— there through error. 


In this case, opposition was made to the tableau filed ty 
the syndic of the insolvent, upon certain grounds which are 
stated in the opinion of the court, delivered by Porter, Ji 

This case comes before the court on an opposition made 
the tableau of distribution, filed by the syndic of the insolvent, 

There were two syndics originally appointed to the estate, 


viz. Phillips, and the appellant, Bermudez. The former; ‘it 


appears from admissions of counsel in argument, left the 
state soon after his appointment. The latter continued toad 
after his departure, and it does not appear that any steps were 
taken to replace wom by the appointment of 7 
syndic. 

In the account, filed by the appellant, he states that he des 
not charge himself with that portion ofthe debts, which 
Phillips took into his hands for collection. And he claims 
credit for an obligation, which he returns, and avers he could 
not collect. He also debits the estate with the entire-amount 
due to himself as creditor, together with interest; and he 
also charges a sum of fifty dollars, paid counsel for professional 
advice and assistance. 














mt 


to his 


Ss 
= 


eR SO 


BrFEERSS sss S 





OF THE STATE OF LOUISIANA. 533 


. ‘The following opposition was filed - the insolvent, and one Eastsax Dist. 
of the creditors. Maes 00 
1. The syndic does not account t for the several sums of = ™™™zEuR 
money, brought by the insolvent on his bilanyfrom several mus camperons. 

claims he had against persons indebted to him, amounting to 
the sum of four hundred and forty-nine dollars and six cents. 

9. The syndic is called on to show on what day he 
received the debt of Trecini, as he owes a greater sum in 
interest on that debt, than the amount credited in his account. 

3. Nothing is due the counsel, C. Roselius, for professional 
services. 

4. No interest is due onthe claim of the syndics. 

5. And the principal of that claim should be reduced from 
seven hundred and seventy-one dollars and eighty-five cents 
to seven hundred and thirty-two dollars. 

There is an admission on record, that since the failure, the 
insolvent. has paid all the creditors, carried on the bilan, 
except one of them named Walton. 

The court sustained this opposition, and ordered a new 
tableau to be filed in conformity with its decree. The -— 
om 

I. The first ground embraces two matters, which require a 
distinct consideration. One is the responsibility of the defen- 
dant for a debt due by one Wallace to the estate, the voucher 
for which he, the defendant, received, and has retained in his 
hands; the other is, whether the appellant is: bound for the 
obligations received by his co-syndic, and not accounted for 
by him. 

And as to his obligation for the debt due by Wallace, it The responsi- 
involves the question whether due diligence was used by the BUY 4h sn 
syndic to collectit. We can discover no proof of that dili- due a 
gence on record. The note was received in the year 1819. come into his 
The debtor is not shown to be insolvent, No legal means fas 
have been.resorted to, to enforce payment. We are of opinion, *# iad dng Gili 
under such circumstances, the syndic is responsible for this 


debt. Syndics are not 


It was decided in this court, in the case of Preval vs. Moy- bound in solidum 
ton, that syndics were not bound in solidum for the acts of poo a = 


‘ 
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Easteex Dist. each other. The subject has been gone into, very fully, inthe 
April, 1892. case just decided, of Percy vs. Millaudon et als. We think 
auuecR the judge below erred in making the defendant responsible for 





urs crepitors, the debts, received by the co-syndic, and not accounted fo 


by him. 11 Martin, 533. 
aenuma one II. We think the syndic, when called on, is bound to shay 


is bound to show the date at which he received the money for the estate from - 


the d hen x . 
m0 sere re- Trecini. The burthen of this proof is properly thrown og 


_ him, because he is more cognizant of the fact than the 
opposing creditor, and consequently has more within his 
power the means, by which that fact can be established, 4 

Starkie, 377. Phillips, 150. 2 Gallison, 485. 
The estate of III. The defendant, when called on to file an account of hig 
the insolvent is administration, presented one so defective, that it was setaside 


not responsible 
for a charge ari- by the court, and he was ordered to furnish another. The 


pon ceo fee paid to counsel is for his services in the first account, and 
yume. appears moderate ; but as this charge arises from the negli. 
gence of the defendant, in not furnishing to his advocate the 
proper information, we do not think the estate can be ne 

The syndic has responsible for it. 


no right tointe- JV, The syndic credits himself with interest on his owndebt 
rest on his debt, 


after fundscome for eleven years and upwards, though, during a portion of that 
into is bands time, he had moneys in his hands to an amount equal, if not 
charge it. greater, than the sum due to him. This the law does not 
permit him todo. If there be.enough of funds to pay all the 
creditors, he has a right to interest from the filing of the bilan, 
for the commencement of the suit, in concurso, has the same 
effect as a judicial demand. But he has no right to interest, 
after funds came into his hands sufficient to pay his debt, 
particularly as he has not shown, as he was bound to do, that 
these funds were placed in bank, as by law they should 

have been. 
no eadeamaes V. The last objection, that the syndic’s debt should be 
entitled to’ the reduced from seven hundred and seventy-one dollars to seven 
whichhe is pla. hundred and thirty-two dollars, does not appear to us sup- 
ced onthe bilan, ported by any evidence on record. The syndic is placed on 


shown he is pla- the bilan, by the insolvent, for seven hnndred and sixty-two 
ced there tro’ dollars. There is no proof which shows this acknowledg- 
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_ ment to be made in error; nor was affy opposition made, Estznx Drsr. 


during the previous proceedings, as to the amount due. We 
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April, 1832. 





think the syndic should be placed on the bilan for the latter a coares 


sum. ¢ 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed: And it is further ordered, adjudged and decreed, 
that this case be remanded to the Parish Court, there to be 
proceeded in, according to law, the appellee paying the costs 
of this appeal. 


WALKER ET ALS. vS. FORT ET ALS, 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE 
EIGHTH PRESIDING. 

Plaintiffs must be understood to claim in that capacity, in which they have a 

_ right to claim, on the facts stated. 

A stranger, claiming without right to be heir, neither acquires the rights, nor 
incurs the responsibility of one. 

The heir is bound by the warranty of the person, whose inheritance he 
accepts. 

The validity of a sale depends, not on a price being expressed with certainty 
in the act, but that a price certain, should be agreed on by the parties. 

Courts of justice will not require, after a great interval of time, the same 
exactness of proof, as in recent transactions. 

In construing instruments, the intention of the parties, when it can be 
ascertained, always exercises a powerful influence in the interpretation of 
the language used, and to ascertain that intention, all parts of the writing 
must be looked into, and the whole considered. 


A minor is not affected by a sale which his co-heir makes, nor in such a 
case, is his claim barred by prescription. : 


FORT ET AL. 
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CASES IN THE SUPREME COURT 


The facts are fiilly stated in the opinion of the me 


delivered by Porter, J. 


This is a petitory action. As one of the principal = 


of defence, relied on by defendants, consists of an allegati 
that the plaintiffs in their petition, claim as heirs of the vendor. 
of the defendants, and are bound by his warranty, it is neces. 
sary to set out the pleadings somewhat at length. Sst 


The suit is brought by Joseph Walker, of the parish of q 


Rapides, and Ann Eliza Walker, of Adams county, Mississippi, 
The petitioners state, that they are the only surviving heirs of. 
Peter Walker, deceased, at Natchez, some years ago. . That 
at his death, he was the legal owner of a certain quantity of 
land, lying in the parish of West Feliciana, of which the 
defendants are now in possession. _ 

To this petition, several exceptions were filed, and oe 
others, the following: “That the petition does not contain a. 
clear statement of the object of the demand, nor of the nature. 

of the title, on which the action is founded, in this ; that it does 
not state, whether the petitioners are heirs by ih. or devise,’ 
or by regular succession ; that the said petition does not state. 
when Peter Walker died ; that said petition states, that 
petitioners are the surviving heirs of Peter Walker, without 
showing who were the other heirs of said Walker, and when 
and where such other heirs died, and how petitioners became 
entitled to the interest of such other heirs, in said land.” . « 

On this exception being made, the plaintiffs applied for, and 
obtained leave to amend their petition, and in the amendment 
so made, averred, “that these petitioners claim title to the 
land sued for, as the legal forced heirs of Peter Walker, who, 


was their father, and who died at Natchez, some years AZO, ’ 


the precise time not remembered, perhaps in the year 1806; 

that at the time of his death, he had three children living, 
Joseph, Peter and John, and Ann Eliza, then unborn. That, 
Peter Walker died about the year 1811, without issue lawfully. 


begotten ; that John, the other brother, left the United States . 


several years ago, and before the death of the said Peter his 
brother, and has been reported dead, and is believed 60, 
without issue.” The petition goes on and designates the 
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distinct portions of the land, possessed by the several defen- Essien: Dior: ! 
dants, and concludes with a prayer, that it may be ordered, oceania 
and decreed, that these plaintifis recover of ‘the W4*= BY AL. 
defendants, the lands described, and their costs. The descrip- von wiiinn: 
tion given, embraced the whole of the lands, which ne 
from Peter Walker to his four heirs. 
The defendants claim under a sale made by Peter Walker, 
junior, one of those heirs, and the first question in the cause 
is, whether under the allegations just set out, the plaintiffs are 
to be understood, as claiming a part of the premises, in right 
of Peter Walker, junior? And if they-do, whether his 
warranty does not descend on them, and operate as a bar or 
estoppel to their claim, for all other portions of the premises? 
In the original petition, the plaintiffs claimed the land. as 
surviving heirs of Peter Walker, deceased, an allegation which, 
necessarily, conveyed the idea, they claimed in. right of these 
heirs, for had there not been other heirs, they would not have 
been the survivors, and had not the right of these survivors 
decended to them, they could not have legally demanded the 


_ whole of the premises, 


-The defendants called on them, by an exception, to set out 
their right more specially, and particularly to state when and 
where the other heirs had died, and how the plaintiffs became 
entitled to their share in the land. 

‘To this exception, they answered, by the allegations in 
their amended petition, which have been already set’ out ¢ 
verbatim. The petitioners contend, that the allegations therein 
contained, that they claim the land as forced heirs of their 
father, excludes the idea, they claim any part of it in right of 
their brothers ; but immediately following this claim, as forced 
heirs, comes the statement, their brothers are dead without 
issue, and this is succeeded by a demand for the whole of the 


"property. We can understand these allegations, in no other 


way, but as setting out the different rights in which the 


petitioners demand the whole premises. We think, they so —_ nan 
understood it themselves, for they cannot be presumed to have —_— in that ca- 
specially set out these facts, in order to destroy their claim; fhe Nhe — 


and we take it to be undeniable, that plaintiffs must be under- to claim, on F 
68 
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Eustrnw Dist. stood to claim in that capacity, in which they havea 
——. claim, on the facts stated. 
— But the effect of such a demand, we think different. on 
yoursra:. two plaintiffs, one of them, Joseph Walker, was full ’ 
to Peter Walker, deceased, and on his death, became hig 
The other was a sister of the half blood, and did not, or’ 
- —_ outright not, become his heir, by any act on her part. A stray 
to be heir, nei- claiming without right to be heir, neither acquires the rig 
a eee the nor incurs the responsibility of one. Consequently, she; 
sibility ofone.” bound by the warranty of one, from whom she did not in 
The heir is | We therefore, conclude, that Joseph Walker, is bo 


a F on the warranty of his. brother, whose inheritance he ¢ 
Sa by claiming part of the premises in question, under an; 
cepts. through him, and that the other plaintiff, his half sister, ig 
But the plaintiffs contend, the deceased brother wag x 

bound in warranty. The objection assumes, for its suppe 
grounds ; first, that no price is expressed in the convey 
and second, that the agreement was not a sale, but.a pre 
tosell. In support of the first. position, we have been re: 

The wildy ‘to 5 Partidas, tit. 5, law 9.. In the summary, prefixed t 
of a sale de- law, it is said, “thatthe price should be expressed, sm 
Late being ex. certainty, in the sale,” but in the enacting part of it, no su 


ae cen provision is found, on the contrary, the validity of the sak 


but that a price made to depend, not on a price being expressed with certainly 
al py in the act, but that a price certain, should be agreed on by th 
the parties. = parties, 
Direct evidence has not been produced, that sucha 

was fixed. It is not surprising, after a lapse of twenty-six 

years, that it cannot be found. But the testimony adduced, 

leaves no doubt. on our minds, the price was agreed am 


Courts of justice, cannot expect, and anil not to 


tensa if presumptions are indulged against them, when 
they refrain from enforcing their claim, until long after the 
parties who contracted, and those who witnessed the cme 
are dead. ae 
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«Me contract, entered into, is said not to bea sale, but a Bastenw Dist. 
ise to sell. A correct understanding of the weight due ——- 
to this objection, requires part of the instrument to be set out. ari we us. 
It’ commences: with these words: “Know all men, by these rorreras. 
ts, That I, Peter Walker, one of the heirs of the late 
Peter Walker, Esq. and agent and attorney in fact for the 
x heirs, and the administrator of said Peter Walker, Esq. 





do, by these presents, bind myself, and-as agent and attorney 


aforesaid, to alien, convey, and confirm, to Frederick Fort,” : 
&c. 
'’ There follows a description of one of the tracts of land, 
and the instrument contains the following clause: “I do, 
likewise, bind and oblige myself to convey unto Elijah Adams 
the remainder of said tract, as also a tract of three hundred 
arpents.” After describing this part of the property, he adds, 
“which tracts I will convey, at any time, when properly called 
on. ” ; 

- After promises of warranty, the act declares, that as the 
‘persons to whom the conveyances are to be made, may have 
doubts as to the quantity of land contained in said grants, “I 
do hereby engage, in convenient timé, to have the first tract, 
sold to the said Frederick, surveyed, &c.” : . 
‘ We have already stated, the evidence satisfies us a price , In construing 
was agreed on, and we now add, it also establishes the fact, Same of Z 
that’ on the day this conveyance was executed, notes and Parties, when it 
obligations of the purchaser were given, in consideration of 4, + 
the price. In construing instruments, the intention of the cians bs Gs 
parties, when it’can be ascertained, always exercises a: pow- {ne janome 
erfal influence in the interpretation of the language used, “<4, and to a+ 


? certain that in- 
and to ascertain that intention, all parts of the writing must tention, all parts 
be looked into, and the whole considered. The agreement uct'te loke 

is awkwardly worded, but that the parties contemplated it to into, and the 
be a'sale, we have little doubt. No other conclusion gives ed. 
effect to'all parts of the act. The vendor promises that he 
will have a survey made of the lands sold, a declaration, 
totally inconsistent with the idea urged, that they were here- 


after to be sold. The other clauses in the contract do not 








540 CASES IN THE SUPREME COURT 


Essterw Dist. contradict this assertion. They do not promise to sell, but 





ae alien, convey and confirm, that is, to make a regular ¢ : 


warxen Bt 4% veyance, in due form, when calledon. It is evident, the p 
zort erat. considered it a sale, and contemplated the making a; 
and final act, indue form, when the exact quantity emk 

by the titles could be ascertained. 


A minor is not 


which his co- 
heir makes—nor 


pete rAd ote has not been pretended, his sale or that of the administratg 
by preenription. binds her. She must, therefore, receive that portion of the 
premises, which she inherited from her father. It is admitted, 


she is entitled to an equal portion with her brothers of the 


half blood, in the tract of one thousand arpents, which her 3 
father acquired by donation ; but it is contended, she only — 
inherits one-eighth of the three hundred arpents, bought of — 


De Witt, as that was bought during the first marriage. ‘The 
evidence does not support this objection. The land was pur 


chased in 1798, and the first marriage was dissolved ie 


death of the wife, in the years 1793 or 1794. 


We have been pressed to give a final decision in the caus, 4 
and we have felt the desire to do so, but find it impossible tp : 


carry that desire into effect. The plaintiff recovers only one 
undivided fourth of the premises. Preliminary to an inquiry, 


oe 
As it respects the plaintiff, Ann Eliza Walker, she wind’ : 
affected bya sale affected by the warranty, nor barred by prescription. ‘She _ 
was a minor when-her brother sold these premises, and jj 


into the rents and profits, and the value of the improvements 


it is necessary to ascertain what part of the premises will be 
taken by the plaintiff, how much of the cleared land she will — I 


obtain, and what portion of the buildings and improvements — 
will be embraced in the share belonging to her. These facts — 


cannot be ascertained, without further proceedings in the — 


District Court. ie 
Bes 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, so far as it respects Joseph 
Walker, be confirmed, and so far as it respects Ann Eliza 
Walker, that it be annulled and reversed: And it is further 
ordered and decreed, that the said Ann Eliza Walker de 


’ 
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-gecovet of the defendants the one-fourth part of the premises, Easter» Dist. 
claimed in the petition, according to the respective portions Apr, 198 
held: by several defendants ; one-half the costs in both courts "40"? =F 4% 
to be paid by Joseph Walker, and the other half by the defen- tasanas er ax. 


dants. 





ELLIOTT ET ALS. vs. LABARRE ET ALS. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
It is not the augmentation made to the worth, at any portion of time the 
land was in possession of the person evicted, but the additional value at 
* the time of the judgment of eviction, above that at the time of the loss of 
possession, which the owner must pay for. 
The claim of the party evicted, against his vendor, is the value of the pro- 
perty at the time of eviction, and the sums he has been compelled to pay 
for fruits and costs, 


B GRPsSeeR ee = PI 


If the sum paid for the land by the party evicted, has extinguished a debt | 
of the owner of the land, the latter must allow it, but without interest, as 
the party was compensated in this respect by the fruits. 


. This was a petitory action, in which the plaintiffs recovered 
the premises. (See 2d Louisiana Reports, page 326.) But 
the cause was remanded, to ascertain the value of the rents 
and profits. From a decision, on these matters, the defendants 
appealed, and the points, upon which he relied for a reversal 
of the judgment, are fully stated in the opinion of the court, 
delivered by Porter, J.. 


- This case has been already before the court, and judgment 
‘was rendered in favor of the plaintiffs. The cause was 
remanded for an inquiry into the rents and profits, and the 
value of the improvements. 

It now returns here, on an appeal, taken by the vendor of 
the defendant, from the judgment rendered on these matters. 
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ELLIOTT ET AL. 


LABARRE ET AL. 


CASES IN THE SUPREME COURT 


The court below considered the property had been enhane 
in value one thousand dollars, by the useful improveme 
and deducting from that sum four hundred and ‘seve 
dollars for the rents, directed the plaintiffs to pay to the 


dant five hundred and thirty dollars, before they entered int 


possession. 
It further decreed, that the defendant should recover om s 
her vendor, Longpré, called in warranty, the value of the 


property of which she was evicted, and the rents and profits 
she was compelled to pay to the plaintiff. These two sum 


the, court fixed at six thousand four hundred and sey 
dollars; namely, six. thousand dollars for the value of the 


property, and four hundred and seventy dollars, the ee | 1 


of the rents. ; 
The appellant complains of this judgment, on sever. 






grounds : i 


1. That the court did not allow .a sufficient sum for the 


improvements placed on the property. st 


2. That the judgment condemns the warrantor to pay the 
whole value of the property to his vendee, though she receives 
a part of that value from the plaintiff. i 

3. That a part of the original purchase money was applied 


to the payment of the debts of. the ancestors of the plaintiffs, my 


and that this sum should be paid by them, before they ca 
take possession of the premises. 


I. On the first point, we do not perceive in the record, ei e 


dence which authorises us to say the judge erred in the'esti- 


mate he made of the increased value of the premises. The 


proof is contradictory, and the judge, it is true, has 


the lowest estimation, and even deducted something from it: 4 


If the case depended alone on the testimony taken to’ prove 
the value of the improvements, it would perhaps be difficult 
to reconcile the judgment with that testimony. But a 


recurring to the evidence of the witnesses, who testified to the — 


value of the ameliorations made by the possessors, we find 
their estimate to be based solely on the value of the work 
done, and the addition made to the property, by these improve- 

ments, in the state it was when they were placed onit. The 
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plaintiffs can justly object to this mode of ascertaining the — Ye 
increased value of the premises. It is not the augmentation — a. 

made to their worth, at any portion of the time they are in es 
the possession of the person evicted, but the additional value tapanax er at. 


given to them, above that which they had at the time the hioeataa aug 
C : ; i ig mentation le 
owner lost possession, that he is to pay for. Viewed in this peg ay op 


way, we learn from other parts of the testimony, that the any portion of 
house, now existing on the lot, was nearly new at the time — is see 
the defendant, and those she claims under, acquired it. We, =< am 
therefore, think the judge below did not err in fixing the the additional 
’ value at the time 
increased value at one thousand dollars. - of the judgment 
_IL. The second point made by the appellant, involves two of evictonabove 


questions ;, one of law—the other of fact. As to the law: of the loss of 
The owner who recovers his property from a bona fide pos- epee | 
sessor, has.to pay him the value of the improvements he has P* 

put on it ; to be estimated by their cost, or the increased value 

they confer on the premises. And the party evicted has a 

right to recover over, against his vendor, the loss he has sus- 

tained by the eviction. This loss is ascertained by the value 

of the property at the time he is deprived of it, and he is enti- ‘The claim of 


tled to receive this amount, and nothing more, unless he may on pot Bryce : 





~ have been decreed to pay fruits or revenues, and made respon- or 


sible for costs. If, therefore, in the estimation‘of the thing of perty at the time 

which he is evicted, the increased value, given by the improve- —— _ 

ments, is included, and the person, who evicts him, is decreed been compelled 
: . eer to pay for fruits 

to pay to him that increased value, it is clear he must deduct and cost. 

it from the whole value given to the premises, otherwise he 

would be paid twice; once, by the party evicting him, and 

a second time, by his warrantor. The seller’s obligation is 

fulfilled by reimbursing, or causing to be reimbursed to the 

buyer, by the person who evicts him, all useful improvements 


- made on the premises. See Louisiana Code, article 2485. 


Pothier, Contrat De Propriété, no. 120. 

The judge estimated the lot, with its improvements, at seven 
thousand dollars, fixing the former at six thousand, and the 
latter-at one thousand ; from this he deducted four hundred 
and seventy dollars, for rent, and decreed that the plaintiffs 
should pay to the defendant five hundred and thirty dollars 
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Esstenw Dist. before they entered into possession. So that the logy) 
Apri, 18%. _ tained by the defendant, (supposing the judge’s estimate 
mutorr =r 4 value to be correct) was. seven thousand dollars, | less: " 
LADARRD EF at, hundred and thirty dollars, to be paid to him by the plair 
_ Leaving six thousand four hundred and seventy dollars 

reimbursed by the warrantor, and for which sum, yaa 
was given against him. a 
The court. below, therefore, committed no error in 





application it made of the principles of law to the facts ‘of 


the case. The argument addressed to the court, on this — 
head, has arisen froma misconception of the facts, assumed 


in the judgment appealed from. a 


The correctness of the judge’s conclusion, on the evidentg 


given of the value of the property, must, therefore, he : 


inquired into. He has determined it to be seven thousand 
dollars, including improvements. The testimony is | 
tory. When it is so, it is the well known rule of this cou” 
not to interfere, unless the decision of that below be manic 
If the sum paia @€8tly against the weight of evidence. The judge appearste 


for the se have attached most credit to the declarations of those wits 


the party erated nesses, who affixed the highest value to the premises, T 


a debt of the into view the fact, established on record, that they wen 
land, the latter persons in the habit of buying and selling real estate, it ist 
akon hed be presumed they were better acquainted, than the other wits 


terest, as the nesses with the effect the late rise in the price of property — 


party was com- 
Lamar in * would have on the lot in question, and we cannot say the 


' 
i 
3 


| 


ra ve judge erred in giving a preference to their opinion. But 4 
giving to the testimony its full effect, we have been unable’ i 


to discover any thing in it, which authorises the judgment 
of the court below. The three witnesses, who give the 
highest value to the lot and improvements, estimate themat 
six thousand eight hundred dollars, after deducting the’ 










ground rent. The judge below fixes the sum at seve) — 


thousand dollars. For this difference, we think the jig 
should be corrected. 

We also think the judgment below erroneous in another 
respect. A portion of the price, paid by the original vendee 


of the land, it is satisfactorily established, was applied to the’ 


discharge of a mortgage debt due by the ancestor of the 
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That sum they must reimburse. © It is mene to Easrenw Bust 


be four hundred and fifty dollars. 


_Jaterest is also claimed on this sum, from’ the time it was more ‘BP AL. 


. paid, but we do not think the law sanctions such a demand. 
- The property in the case. produced rents and profits, and it 


would be unjust the possessors should enjoy them, and at 


‘the same time receive interest on the money they paid. The 


one faitly compensates the other ; but from the. time they are 
compelled to restore these profits, that is, from the commence- 
ment.of the suit, we think the plaintiff should allow them 
jnterest.on their money. This was the rule established in 
the case of Dagquia et als. \ vs. Coiron et als.» See 8th N.S. 


- 626. 


,A minor question was raised at the close of argument, in 
relation to the ground rent. The warrantor contending, that 
deduction should be made for the sum paid by the defendant, 
on that account, since the institution of this suit. The judge 
has estimated the rent at thirty-two dollars per month, and the 
testimony authorises this value. But we cannot gather from 
the-evidence, whether the use of the premises is worth the 
sum, which the defendant is decreed to pay, exclusive of the 


sananns RT AL. 


ground rent. There is some presumption, that it'is, but that | 


presumption is not sufficiently strong, to authorise us ss 
reverse the judgment of the inferior court. 

The plaintiffs therefore, must pay to the defendant before 
taking possession of the premises, five hundred and thirty 
dollars, which is the increased value of the property, deducting 


’ fourhundred and seventy dollars for rent. They must also 


pay the sum of four hundred and fifty dollars, with interest, 
since the commencement of the suit up to the rendition in the 
court below, at the rate of five per cent., which makes five 
hundred and six dollars and twenty-five cents. This, added 
to five hundred and thirty dollars, makes the total amount 
one thousand and thirty-six dollars and twenty-five cents. 
This sum deducted from sixty-eight hundred dollars, the 


value of the lot and improvements, leaves the sum of fifty- 


seven hundred and sixty-three dollars and seventy-five cents, 


which the defendant has lost by the eviction, and for which, 
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she must have judgment against her warrantor, the ¢ 
and he in turn, must receive the same amount fa 
vendor, Declouet. 


It is,. therefore, cstineds adjudged and decreéd, that the — 
judgment of the District Court be annulled, avoided) ang 
reversed, and proceeding to give such judgment here.ag,4 
our opinion, ought to have been given below, it is. decreed 
and ordered, that the plaintiffs, previous to their entering into 
possession of the premises, do pay to the defendant, the sume 
one thousand and thirty-six dollars and twenty-five centeyand — 
that the said defendant, do pay the costs of the courtofths | 
first instance, those of the appeal to be paid by the appellegs, 

And it is further ordered, that the defendant, do recovenof 
her vendor, J. Longpré, cited in warranty, the sum of five 
thousand seven hundred and sixty-three dollars and seventy. 
five cents, together with the costs, which she is decreed:to 
pay in this suit, and that the said Longpré, do in turn receive 
from his vendor, Brognier Declouet, cited in warrant 
said sum of five thousand seven hundred and sixty-three 
dollars and seventy-five cents, with the costs by him, * 


_ said hengy, paid to the defendant. ti 
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LIPPINCOTT ET ALS. VS. INSURANCE COMPANY. | 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An error in a policy of insurance, may be corrected by the memorandum 
left by the insured, and the answer thereon, of the officer of the company. 


This was an action upon a contract of insurance, in which 
the petition set forth : tay 

That the policy varied from the terms of the contractyand 
that such variance, proceeded either from the error or fraudof 
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thie defendants or their agents. It appeared from the evidence, 24st=xx Dist. 
that J. W. Zacharie & Co., (agents of the plaintiff) made 7% '*%*. 


ication for insurance, in the following words: ‘ Jnsurance 
ig wanted on the schooner Volant, for. six months, with permission 


‘States, valued at two thousand dollars: What. will. be the 

” On this application, was marked, the rate. of 
insurance, and the word “accepted.” The latter signed with 
the initial letters of the applicant’s name, which application 
temained in the defendants’ possession, and was produced on 
the trial, at the instance of the plaintiff. The contract as 
shown by the policy, wasin these words: ‘ Trading between 
New-Orleans and any port in the West Indies, United States, or 
Gulf of Mexico, except Rio Grande or Brassos St. Jago.” It 
was admitted, that the schooner was lost on a voyage from 
Matanzas to Savannah, by one of the perils insured against, 
and within the period prescribed by the policy. There was 
averdict and judgment for the plaintiffs, and the defendant 


Eustis, for appellants. Slidell, for appellees. 


Mathews, J. delivered the opinion of the court. 

This suit is based on a contract of insurance, as entered 
into between the plaintiffs, by means of the agency of their 
attomey in fact, and the officers of the corporation, 

The petition sets out the memorandum of the agreement, 
and also the policy, as made under it ; error or fraud is alleged 
in this instrument, as not having been reduced to writing in 
conformity with the terms of the application, made on the part 
of the plaintiffs for insurance, and agreed to by the insurers. 

The cause was submitted to a jury, who found a verdict 
against the defendants,and from a judgment thereon rendered, 
they appealed. 

, Against the correctness of the verdict and judgment of the 
court-below, the counsel of the appellants. relies on: two 
principal grounds ; first, that the contract, as evidenced by 
the memorandum which preceded the policy, admitting it 
to differ from that shown by the policy itself, merged in the 
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‘to trade to any port in the West Indies, Gulf of Mexico, or United PERERA co. 
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call to their aid, the original agreement; second, that 4 
original contract is void, as not having been made in pursuz 
of the solemnities prescribed by the charter of the comp 
the members of the corporation, not being represented 
persons, legally authorised to contract for them. eg 
The application for insurance, is expressed in the following 
terms:  ‘ Insurance is wanted on the schooner Volant, James, 
Curtis, master, for the term of six months, with permission/(g), 
trade to any port in the West Indies, Gulf of Mexico, or United. 
States, valued at two thousand dollars, what will be the: 
premium.” Marked on this application, is 7, P. C., withthe 
initials of some name, presumed to be an officer of the, 
corporation, and also the. word “ accepted,” signed with the; 
initial letters of the names of the applicants. 070 alge 
It.is admitted, by the counsel of the defendants, seal 
memorandum or application, was acted on in the usual manney , 


in which similar propositions are treated by the officers of tie 


company. Having been thus acted on, it is impossible for any. 


honest man to doubt the validity of the contract, “| 


bono, and of its binding force, in foro conscientie Notwithe 
standing, however, the moral obligation, and perhaps lepai | 
which would be imposed on an individual, circumstanced ag’: 


this body politic is,in the present instance, yet, we are of opiniony> _ 


that according to the mode of contracting, as pointed outiby» 
their charter, the memorandum of the agreement, passed on’ 
and accepted as it was, would not, in itself, create any legal 
obligation on the contracting parties, to comply with ‘its 
stipulations, had it not been consummated by the policy — 
in due form. 

‘It is true, that this instrument affords evidence of a contract 
different from that previously agreed on, between the appli- 
cants for insurance and the company, not legally represented 
in the transaction, according to the terms of their charter. | A 
contract, however, was made in legal form, and the plaintifie® 
now allege, that it was erroneously or fraudulently reduced te” 
writing, in a manner prejudicial to their interest, and contraty” 
‘o the real intention of the parties, and that the insured 
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* having” complied with the obligation, on them imposed, by Bastsax Dist. 





paying the premium, have a tight to claim insurance on the April, teat, 
“of the insurers, &c. GOSSELIN 
sto the doctrine of merger, contended for by the counsel apr. 
of the defendants, it is believed, not to be applicable to the 
nt case. The contract is essentially commercial, and 
should ‘be tested by rules relating to transactions of this sort. 
We know of no unbinding principle of the law of evidence, oy “or ine 
whiehprecludes proof of error in its reduction to form. It is "ee alede a 


cleat) ftom the authorities found in Phillips on Insurance, _ sea 


that’in England and the United States, where Courts of = hy & = 
Chancery jurisdiction are established, separate from courts of Sy" —— 
law;'‘theformer have power to correct mistakes in policies of thg company. 
assurance. And to show and obviate errors, recourse is had 
to the label or original written proposition to insure, as acted 
on‘by”the parties to the contract. See Phillips on Insurance, 
p- 18% Mn this state, where all the courts exercise both legal 
andequitable jurisdiction, they are competent to correct errors, 
suchas is complained of in the present instancé; whenever 
sufficient evidence is adduced to show their existence. The 
jury'seem‘to have been satisfied, that there was error in 
reducing the contract to form, and we see no reason to adopt 
a conclusion, different from what they did under the evidence 
ofthecase. That which ought to havé been done in making 
outithe policy, must be considered as having been done, and 
theinsurers are bound by its stipulations thus corrected. 


. it js, therefore, ordered, adjudged and decreed, that the. 
judgment of the District Court be affirmed, with costs. 


—_—_—_—_SS 
GOSSELIN v8. ABA. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 
Parole evidence may be received of the probable revenue of the common 
weg i 
When the surviving spouse and the heirs of the deceased, suffer the common 
property to remain undivided, the profits take the nature of the capital, 
and are equally subject to the rules which govern partitions, and po 
prescription runs thereon. 
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Eastern Dist. ‘The facts are stated in the opinion of the rt 


SL by Mathews, J. . 
— The proceedings, in this case, commenced by a retake 
azar. on the testamentary executor of the late Widow 


show cause why he should not give up the seizin’ of thy 
succession of the testatrix to the plaintiffs, her legitimate 
heirs. aR 
The executor opposed this rule, on several grounds. 1. That 
the testatrix had bequeathed legacies under an univ 
and that the legatees should be called in to defend. 2 Thit 
he never had seizin of the estate of the deceased, ‘except 
far as causing seals to be affixed, and an inventory to be'made 
, of the property, which remained in the possession @f ths 
plaintiffs, after the death of the: testatrix. In the third ‘and 
last place, he claims a right to continue his functions ¢ 
executor until payment of the legacies ordered by the wilk® 
This rule séems not to have been disposed of by the court; 
but was superseded in consequence of the legatees con 
and claiming their legacies from the heirs. - Their clainiiqa 
opposed, in the first instance, as being premature, as thellegal ' 
delay, allowed to liquidate and pay the debts of the estates iad 
not expired. There was, finally, an agreement entered ap 
between all the parties interested and concerned, tohavethe 
succession inventoried and sold, which was done, adie 
debts settled by an order of the court below. The will gives 
to the legatees, the whole of the disposable portion of the 
succession of the testatrix, which is one-third. ‘The hei | 
however, deny the right -of the claimants, under a | 
take any thing, except such portion as may remain ' 
after payment of all the debts owing by the testatrix;am — 
they set up a claim against her estate for an amount exceel. — 
ing the sum produced by its sale. This claim being; in'patt 
allowed by the Court of Probates, leaves nothing for the 
tees, and they appealed from the judgment thus renderéd, 
The facts of the case are as follows: Gosselin, the*father 
of these heirs, died in 1787. His wife, their mother, remained 
in possession of the matrimonial community until her death, — 
without having caused an inventory to be made, and enjoyed 
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the seyenues and profits of the entire property, never having Eastsnw Disr. 
rendered any account to her children and forced heirs of their Bic oll 

r. , At his death, he left three heirs ; one of them sub. — a 

tly died, to whom the mother became heir, by which _—anar. 
acquired a right to two-thirds of the whole community, 

and the heirs, now surviving, to one-third. The testimonial 

_offered to establish the probable value of the revenues 
derived from the property of the community, which was held 
and.used by the testatrix for upwards of forty years, seems to 
support the estimate, made in favor of the heirs by the court 
below,.in rendering its judgment; and if they be legally 
entitled to recover that sum, as creditors of their mother, her 
estate will not suffice to pay the legacies. 
. Amexception was taken to the admissibility of testimony to 2 - 
prove the probable value of the revenues of the common mera -= 
property, as administered by the surviving partner. But as nue of the com- 
she keptnoaccount of them, the proof offered was the only "Proper: 
means by which that fact could be established, and was 
properly admitted. 
Against the claim of ‘the heirs, as creditors, prescription is when the sur- 
pleaded.. This, we are of opinion, cannot prevail. The ('"é_ spouse 


property remained in common, after the decease of their the ironed, 
father, between his heirs and their mother, and the revenues mon property to 


and’ profits may be considered as partaking of the nature and mein anes. 
situation of the capital on which they were gained, and, con- take the nature 
é : mi . , Of the capital, 

sequently, subjected to rules relating to_ partitions, and are equally 
subject to the 


.which no prescription runs so long as things remain in com-~ puis which go- 


mon, and such community is acknowledged or proved ; (Lou- mca 
isiana Code, article 1227;) and, in the present case, the com- uon runs there- 
munity was acknowledged, both by the mother and her heirs, °” 
intwo suits brought by the parties, one in the District Court, 
in. which the former was plaintiff, the other in the Court of 
Probates, where the others were plaintiffs. 
The most difficult question, which the case presents, is that 
arising. on the allegation of confusion, made by the legatees 
against the claim of the heirs as creditors. If they must be 
considered as having assumed the standing of heirs to the 
succession of their mother, without the benefit of an inventory, 
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i. e. if they have accepted the inheritance, without th 
caution necessary to limit their responsibility for the de 
their ancestor to the amount of the succession, it is b 
that their credit became extinguished by such accept, 
according to the doctrine of confusion as established by 
laws. The Louisiana Code treats this subject con 
giving few examples to illustrate the principles laid: aaa . Bee 
articles 2214-5. Toullier, in his Commentaries sth ‘ 
French Civil Law, and Pothier, in is Treatise on Obligg tions, 
give the examples of confusion which takes place. wh 
debtor becomes heir to his creditor, and vice versa, when the 
creditor is heir to his debtor. In both these cases, by accep). 
ing the inheritance without inventory, the debt or obligation 
is extinguished ; because an heir, in this situation, is ideal 
fied with the succession ; but when an inventory is mad 
heir and suceaesion.araicanedeted aa distinct persons. , Seed, 
Toullier, page 501, no. 424. Pothier on Obligations, no. 606, , 
In the present case, an inventory was made in 
the executor, the heirs, and one of the legatees. This 
ment contains the whole of the undivided property b 
to the testatrix and her heirs, which was held in com; 
by them during her life time, (as appears by the r 
suit instituted by her, a short time before her death, 
a partition of said property.) But the counsel for the 
and legatees, contends that the heirs should not be 
any benefit from this inventory, as having been unfaith 
made on their part, and in consequence of their an 
assumed the character of heirs, by intermeddling withthe 





affairs of the estate, before the inventory was made.<in — 
support of this allegation of intermeddling, and fraud and . 


concealment, reliance is had on the evidence of a small 
sum of money, and some other articles of little value, having 
been seen in the house of the deceased after her death; 
and which do not seem to have been inventoried ; and: also, 
on testimony which shows that one of the heirs received 
some rent, due to the community for the lease of a pastures 


which had been let by the testatrix previous to her death, 


| 


As to the money (amounting only to about nine dollars) 
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the property of the succession, by the executor, and they were 
found unbroken, when the register of wills proceeded to make 
the inventory. There is no proof that these things were taken 
by the® heirs for their own use ; and if they were, under all 
¢itcumstances of the case, each conduct ought not to deprive 
them of the benefits of the inventory, and render them subject 
toall the responsibility of heirs, pure and simple (as denomi- 
pated by our law:)" Neither can the receipt of the rent due 
for the pasture. The property, left by their mother, was 

to them and her. She, it is true, had the adminis- 
tration of it during her life, (apparently by their ‘consent, ) 
aiid’ used the revenues and profits as +her own, legally subject, 
however, to account to her co-proprietors for their share. At 
her'death they might well have assumed the administration 
of this*estate (being property common to them and the 
deceased) as surviving proprietors, not as heirs; and, in their 
tutn; become responsible to her succession for the part which 
justly" belonged to it ‘We, therefore, conclude that’ they 
ought not, in consequence of these acts, to be*deprived of the 
benefit of ‘the inventory, as made, in consequence of having 
improperly intermeddled with the inheritance. This inven- 
tory does not expressly set apart the estate of the testatrix, by 


separating it from the mass of the property composing ‘the 
community ; but as the whole was sold by consent of all the 


» Owners and claimants, and as*the’amount of the portion 


belonging of right to the children, as heirs of their father, and 


that belonging to their mother, are each ascertained ‘by the 


evidence of the cause, they may be considered as separated, 


for the purpose of settling the present dispute between the 


heirs and legatees. The succession of the testatrix being 
thus made known by the inventory, and the heirs being enti- 
titled toits benefit, the confusion, which might otherwise arise 
from the double capacity of heirs and creditors, does not take 
place, unless the inventory must be considered as wholly null 
and void, in consequence of the alleged concealment on the 
part of the heirs. Their right to assume the administration 
70 
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of the property left by their mother, at her death, 
a community between them and her during her life 
without incurring, by such assumption, the r : 
imposed, by law, on heirs absolute and unconditional, hy 
been stated. But as the debts due to the community, and by 
them received, should have made /a ‘part of the p 
inventoried, the sums thus received ought to have been plage) 
on the inventory, and.it was the duty of those, who naa 
them, to cause this to be done. ‘The question then arise 
whether the negligence and omission of the heirs, in relation 

to this part of the succession, ipso facto, annuls the in 
ahd renders it void, ab initio. - 

This.question is proposed and decided in the n 

Febrero in that part of his Commentaries which treats of inven, 
tories. See p. 2, B. 1. chap. 1, § 4, nos. 46—50. Acconding 
to the principles, assumed in relation-to a concealment sugh 
as is alleged against the heirs in the present case, to’ produce 
effects prejudicial to their interest, it is necessary ‘to’ prom 
that the concealment was fraudulently made. No such prot 
appears in the record: What became -of the small‘sumig 
money and other articles of little value, séen in the howe 
the deceased, does not appear. The debt due for the rentof 
the pasture was received openly, and a receipt given tolly 
debtor. The heirs had a claim on the estate of their mother | 
on account of sums owing to them for the revenues ofthe 
common property, which had been appropriated by her, luring: 


her life time, to her own use. iy . / 





Under all these circumstances, we are of opinion thatitht 
neglect complained of, to place these articles on the inventery, 
should rather be attributed to error in judgment than § 
fraudulent concealment. wae 
gt 

It ‘is, therefore, ordefed, adjudged and decreed, that the 
judgment of the Probate Court be affirmed, with costs." 
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JACKSON US. MORSE. 


‘ “,PPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. 
i must execute their trust with care, and diligence, and reasonable 
“despatch. 

They must be prompt in communicating, distinct in their accounts, and 

, ‘panetual in their dealings. 

This suit was brought to recover the price of a still, which 
the plaintiff had caused to be constructed for, and at the 
request of the defendant. The factsarethése: - © 

On the $ist October, 1829, the defendant gave an ordér 
to the plaintiff, for one still, head and worm, to be completed 
as early as possible and shipped to New-Iberia, (Attakapas,) 
consigned to Jonas Marsh. On the 14th November, the 
plaintiff wrote:  “ Your favor of the 31st October, was duly 
received. I have put your order‘in hand, with the promise_to 
have it completed in five or six weeks from yesterday, (13th 
November.) It will be shipped by the first conveyance after 
finished, &c.” From this period, no letter, or advice of any 
kind;'was received from the plaintiff, until the 30th of April, 
1880; when the defendant was notified of the shipment of the 
still to New-Orleans, where it arrived late in May. The 
defendant having, in the meantime, supplied himself with a 
still) of which he notified the plaintiff, by letter of the 15th 
April, declined to receive, or pay for the one, sent by the 
plaintiff. 

“There was judgment for the defendant, and the plaintiff 
appealed. 

Hoffman, for appellant. Morse, for appellee. ‘ 


Mathews, J. delivered the opinion of the court. 

This suit is brought by an agent or factor against his 
constituent or employer, to recover from the latter, the amount 
of disbursements made and money advanced by the former, 
in executing an order relative to a still, which he caused to 
be constructed for, and on account of the defendant, who 
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refused to receive it, and resists the payment of its pric 
other charges, on the grounds of negligence on the; . rat 
the factor, and imperfections, both in the materials and execu, 
tion of the work, as performed by the copper-smith, who be 
employed to execute the order. 44 es 
The court below, rendered judgment in favor of the de 
dant, from which the plaintiff appealed. “ey - : 
The decision of the case, depends mainly on the 
disclosed by the evidence, according to theit aelitie: onthe 
law of agency. ists, 
The most important are as follows: After some preven: 
correspondence between the parties to this suit, relative,jy 
stills and a distillery, which the defendant was about 
establish in Attakapas, the latter finally by letter, dated 
the 31st of October, 1829, at Elizabethtown, Newlai 
requested the plaintiff, who alleges himself tobe a 
merchant residing in the city of Philadelphia, to procure 
still, to be made for him, (the defendant,) of a ca 
contain twelve hundred gallons, together with n 
accessories; to be according tp the most modern 
faithfully executed, and as soon as finished, to be shipped in 
one of the plaintiff’s vessels, or one equally good, to Jonas 
Marsh, New-Iberia, (Attakapas) &c. In answer, to this 
letter, the plaintiff wrote from Philadelphia, on the Mthof. 
November, 1829, acknowledging the receipt of the r 
the defendant, of 31st. October, and stating, that he 
the orders of the former, in hands, to be executed, 
promise to have them done in five or six weeks, from the 1th 
of November, &c.; annexed to this letter, is a note fromthe’ 
copper-smith, who had undertaken to do the work, which 
contains an estimate of its probable cost, amounting to one 
thousand three hundred and eighty-six dollars, he, however, | 
charged one thousand six hundred and thirty-seven dollan 
and seventy-five cents for the still, when completed. . From i 
this period, until the 30th of April, 1830, the agent madeno 
communication to his principal, in relation to the business he. ‘ 








had ,undertaken. to transact for him. At that time, ,he., { 


adyised him of the completion of the still and its shipment. | 
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to New-Orleans, (instead of Attakapas,) &c., where it arrived 
jate in the month of May, together with bills on the defendant 
to the amount of costs and charges, which he refused to 
acceptor pay, and also declined receiving the still, on the 

ds stated in the first part of this opinion. ~The testimony 
renders doubtful the execution of the work according to order, 
poth as to the materials and form of the above still, and 
perhaps, on- that account, improper negligence might be 
attributed to the agent in receiving it. 

But, being clearly of opinion, that there was gross inatten- 
tion, on his part, towards his constituent, in not. giving him 
earlier information of the completion of the work, which the 
latter had requested him to attend to ; and:also, a violation of 
the express terms of the mandate, in shipping the still to 
New-Orleans, instead of the place directed by the principal. 
We deem it unnecessary to give any opinion, in relation to 
the imperfections ofthe work, so far as they might aflgct the 
agent, although the want of attention to these matters, may 
have a tendency to corroborate the belief of.negligence on his 
part, throughout the transaction of the whole of this pesehin 
confided to his care. 

«According to the principles and ae rte veistadnet in 
Livermore’s Treatise on Agency, (which we believe to be as 
correct and well founded in truth and justice, as those 
contained in any other work on the same subject,) factors 
are bound to perform the duties, imposed on them by their 
situation in relation to employers, with great care and deli- § 
gence. Amongst other things, they must execute business 
intrusted to them, with reasonable despatch ; they must be 
prompt in giving intelligence, distinct in their accounts, and 
punctual in their correspondence. See Livermore on Agency, 
vol. 1, p. 68. 

In the present case, the silence of the agent from the 14th 
of November, 1829, to the 30th of April, 1830, is wholly 
‘incompatible with punctuality in correspondence, and the 
effects of it probably induced the defendant to purchase other 
stills, by which the execution of his order became wholly 
useless to him. 
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Eusrzrs Dist. According to the general doctrine on the subject of man. 
“Apri, 1892. dates, an agent is not permitted to deviate from the power ang 


— instructions given by his principal, so as to bind the latter, 
us carprrors, This general rule may suffer exceptions, but we do not believe, 
that the change of destination of the still in the present cage, 

from New-Iberia, to New-Orleans, contrary to the orders of 

the principal, could be embraced by any exception to the rile, 

It is true, that necessity may some times justify a factor ip 

acting contrary to his orders. Such necessity did not existin 

the present instance, or if it did, it was created in all proba. 

bility, by the negligence of the agent, in not communicating 

to his principal, the situation of the business which he had in 


charge, until so late a period as the 30th.of April, 1880; . 
consequently, he cannot avail himself of a necessity oven 4 


out. of his own wrong. 
The impossibility or improbability of a conveyance direct to 
Attakapas, might have been anticipated by the agent, and he 


ought to have notified this, at an earlier period, to his consti. . 


tuent. . In this view, the bad success of the undertaking may 
be attributed to the fault of the agent, and the principal ought 
not to bear the loss or damage, which may be occasioned byiit, 
After waiting four or five months, without any information of 
the execution of his order, the latter might well have con 
cluded, that it had not been executed, as he seems to have 
done, by his letter of the 15th of April, 1830. ‘ 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with costs. _. 





GUERIN 0s. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE PARISH AND CITY OF NEW-ORLEANS. © 


Tn contests between creditors of an insolvent estate, where the genuineness 
and legality of claims are controverted, the claimant is bound to establish 
his credit by strict proof. 
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Opposition was made by some of the creditors to the claims ba a 3 


of Blache & Reynes, as placed on the tableau of distribution. 
From the evidence, the court a@ qua was of opinion, and ‘so wees 
decreed, that both claims should be reduced. From this uscazprross. 
judgment the present appeal was taken. 


. Masureau, for appellants. Morphy, for appellee. 


Mathews, J. delivered the opinion of the court. 
. In this case, Blache & Reynes, being placed on the tableau 
of distribution of the insolvent’s estate, the former for the 
sun of nineteen thousand ‘six hundred and fifty-six dollars, 
and the latter for one thousand nine hundred and*seventy- 


five, their claims, thus- placed, were respectively opposed by 


some of the other creditors, who required strict and legal 
proof thereof. 
The court below, not being satisfied with the evidence 
ofered»in support of the sums claimed by these creditors, 
reduced them considerably, by taking from the claim of Blache 
thirteen thousand nine hundred and six dollars and forty 
cents, and from that of Reynes one thousand four hundred 
. The evidence in support of the sum claimed by Blache, in 
addition to that for which he was placed on the bilan of the 
insolvent, is vague and unsatisfactory; at most, only render- 
ing it probable that Guerin, who was his collector of the 
tity taxes, (he being treasurer,) did defraud him to that 
amount. In contests between creditors of an insolvent’s  jyeontestsbe- 
estate, where the genuineness and legality of claims are con- tween ereditors 
troverted, the claimant is hound.to establish his credit by estate,where the 
strict proof, at least as convincing as that which would be kien 
required on the part of a plaintiff in an ordinary suit. Now, 2@ , controvert- 


: R : é i 4 é ed, the claimant 
without entering into particular details of the evidence in the is bound to esta- 


present case, (which we have carefully examined,) suffice it ty alee 
to say, that, in our opinion, it is so deficient in certainty as not 
to authorise a judgment in favor of the claimant to the full 
extent of his claim. This opinion relates to that part of the 


evidence drawn from the abstraction of the receipts signed by 
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ie gg the'city treasurer, and not accounted for by his collector, 
aaa 


— fessed by the latter. But we find his confession to the ame 
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CANONGE. 
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wherever the apparent defalcation-is not in any manner¢ 


of one thousand dollars, money taken by him out oft 
collected on real property and slaves. See the tes 
Lafferranderie, page 21 of the record. 

This fact, supported as it is by other circumstances, 
ing in proof, ought to suffice to establish the claim of the 
appellant, Blache, to this additional amount, to be addediy _ 
that allowed by the Parish Court. See Febrero, pay 2, 
3, chap. 3, § 1, nos. 33-4. en § 


As to the claim of Reynes, the other appellant, thet: 7 
dence establishes it to the full extent, as placed on the tableayy ; 





See the record, pages 23-4. In truth, this was ‘ 
admitted by the counsel of the opposing creditors in bis ange 
ment. ila} 

. : cs ea 
It is, therefore, ordered, adjudged and decreed, chai 





judgment of the Parish Court, in relation to both’ thes 


appellants, be avoided, reversed and annulled: Anditi 
further ordered, adjudged and decreed, that the appellang | 
Blache, be placed on the tableau of distribution, as tor 
for the sum of six thousand four hundred dollars ; ‘and that 
the appellant, Reynes, be placed theréon as a creditor for the 
sum of one thousand nine hundred and seventy-five dollats, 
The cause to be remanded for final judgment and distribution 
of the insolvent’s estate, according to law. The opposing 
creditors to pay the costs of this appeal. wae 


QUESSART’S HEIRS US. CANONGE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CIPY OF 
NEW-ORLEANS. . . 
The state is entitled to the tax on successions accruing to foreigners, which 


became due before the repeal of the act establishing it, notwithstanding 
that repeal. 
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‘was allowed ‘to’ retain a sum of ‘oné thousand one 
hundredrand forty-one dollars and forty-five ‘cents, which he 
alleged he was bound to pay’ into the treasury for the tax of 


- en per-centum on property, inherited by aliens not residing in 


the’ United States, by the act of the twenty-fifth of Maren 
1828;'repealed by that of the eighteenth’of March, 1830." 


- ivwas'not denied that the plaintiffs are aliens, residents out 


of the United States, nor that ‘the succession of ‘their ances- 
tors: was opened, nor that the defendant’s administration took 


‘place'after the first act, and before the second; biit"it was 
- daakideted that‘the repealof the acts laying tlie tax: befoteit 
-was:paid into the treasury, relieved: the’ plaintiffs from ‘its 


harden: "The Court of Probates thought it did not, and gave 


“judgment against the plaintiffs. 
_ {Phe question was decided in the same manner by this tri: The State is en- 


banal afew months ago. © We" held then’the'rights'wcquiired on successions 


by the state to the tax was not-divested by the repealing acts. scien’ ‘which 
With this decision’ we“have'not seen any ‘reason to’ be dissa- became due be- 


tisfied, and it must regulate the present case. Arnaud’s Heirs rz hy ca 
wate, decided in Polarenspuceniten: aang ps wo Fa 


ii dhsbcidodey- onder adjdigdaana-Anoideasihertis: 
aegis tne oe 
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LEE ET AL. v8. DAVIS ET AL, 


APPEAL FROM THE court OF THE FIRST DISTRICT. 


The attaching creditor lias a right to be paid in preference to the consignee; 
‘unless the ‘latter has received a bill of coe to the serviee of 
the attachment. , 


71 
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Histuax Dist. The plaintiffs attached, as the property of the de 
BP nt quantity of cotton, consigned to Palmer Smith & 
mex AX. intervened, and claimed to - waar in os 
paviser at. of advances. “9 ~* & 
The intervenors having failed to. showe-slah cei 

bill of lading; prior to the service of the reeset 


judgment os the Lencxcunend and the intervenors 2 
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Conrad, for appellants Matin, for appellee. sik 
Sey, : 
Martin, J: delivered the opinion of the coutt. seiicettiand 
The defendants were sued ona protested bill of exch 
number /of bales of cotton were attached, and the 
appointed to defend them, pleaded the general i 
admitted their signature on the bill. 
Palmer Smith & Co. intervened, and claimed the ro 
attached. ” 
There was judgment against the defondante ond he i 
vening party, and both appealed. ow 
The signature of the defendants to the bill is admitted:by 
the answer.; the protest.and notary’s certificate of  noti 
filed, and nothing has been shown on the ‘Por of the ¢ 
dants to impugn the judgment.. hoo 
The attaching The intervening party have claimed the cotton, on 
ignwe t's aid @ gation that the bill of lading for it; had reached them 
in preference to the attachment was levied, and. that it was.consigned.t 
the oe tee? to meet some advances they had made to the owners: it 
a gt would.have supported their pretensions, had it been 4 
prior to the ser- The district judge has concluded the proof adduced. 


f t- 
0 thedlgg sl insufficient, and it does not appear to us he erred. 


It is, therefore, ordered, adjudged and decreed, that 
judgment of the District Court be affirmed, with costs. | 


SAME CASE. 


The plaintiffs and appellees have prayed that ‘the judg, 
ment be amended, so far as to allow them damages on 
bill, which the district judge has not allowed. 
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—— eo bills of exchange, Barene er 
mieten was mapraeveabanis rate.of ten per centum.. 
> agpifigs on a a3 marvin $e ve 
volt is, saeaieey alata adjudged oud donna ‘that the a. 
so far as it relates to the intervening party, be een esse 
affirmed, with costs in both courts; and. as far as it-relates to 
thedefendante, that. it, be annulled, avoided and reversed, and 
thatthere be. judgment for the plaintiffs against the defen- 
dants for fifteen hundred and thirteen dollars and ninety-four 
cents, damages at the rate of ten per centum interest from 
dhoijoticial- demend, and costs of na net costs in. both 
WOUTIB: . . emma ot] 
Giptiits et orks vate! bgt cox seeset_ Alia seagiers 
diterrepntt © es $s 7 é BEE WORD wer AEE ; 
ebb eure x oo 2 T. “Nera 
danse 4 " “h Cae) 


pied hae. He cede 
“nd soctanape SEENDERSON ET AL. 08. MAYOR BT AL. 


> APPBAL PROM THE COURT OF THE FIRST ‘DISTRICT. 


‘hemayor of the eity « of New-Orleans may order the demolition of works 


and buildings, which impede or interrupt the use of a passage along the 
1 Aen in places to which the passe, pave a a right of way. : 


- g@Phe facts -are stated i in the opinion of the court, delivered 
by Mathews, J. 
‘By an ordinance of the City Council, passed on the fifth of 
October; 1830, a new levee was required tobe made in front 
of the fauxbourgs Delor and Saulet, and the city surveyor was 
requested to lay off and mark the ground, on which it was to 
be-raised. In performing this duty, he found the front of 
these fauxbourgs encumbered by wharves, sheds, &c. and 
steam saw mills, erected by the front proprietors on the allu- 
vion of the river, so.as to. obstruct a free passage on its bank. 
judg. The:mayor, assuming a right, under. the provisions of an act 
1 the | of the legislature, passed on the sixteenth of March, 1830, 
i] gave: notice to the owners, requiring them to cause these 














Easteny Dist. encumbrances ‘and obstructions to beremoved wit hi 


April, 1832. 


HENDERSON 
ET aL. 


v8. 
‘MAYOR ET AL, 





_ sequence’ of being wholly unsupported by the facts’ 


‘ gontend: 
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after the said notice. ‘They refused’ to-comply *with 
requisition, applied to the court of the. first: districtyig 
obtained ‘an injunction against the proceedings of th 
ration, which was afterwards dissolved, and they appealed 
In answering the petition for the injunction, the mayorg 
the other members of the corporation severed, and-the¢ay 
was tried in the court below on a’ motion: to: dis 
injunction, as it stood between the former and the plai 
relation to 0 i to abate or remove the #uisancesi¢gi. 
plained of. is Daigel Ad 
The daguaiat of diesetunion is said to " erroneous, ii 
















case. This conclusion is assumed, on the part of th 
lants, by taking for granted all the allegations of they 
as not being denied by the answer of the mayor. 
pleadings appeared alone on the record, the cons 
claimed would, perhaps, necessarily follow, for every® 
like nuisance or improper obstruction to the free use of; 
property, or a legitimate enjoyment of things, comm 
city and community generally, is negatived by. the f 
forth in the petition. But in the record, at page 13; wedi 
testimony on motion to dissolve the injunction, &c. Thin 
the testimony of Pilié, the city surveyor, who laid out they 
for the intended new levee and road, or street to front on 
river, and refers to a report made: by him ‘to the ma 
city council. By this evidence, it is shown that the” 
and bank of the»river are encumbered with buildings 
constructions of : various kinds, so as to prevent a free x 
along the:shore, and in:some places to interrupt its use 
public asa place of ‘landing, &c. 

Notwithstanding these facts, the counsel for the ap 
1. That as the works and buildings ordered 
destroyed, had all been erected before the passage of thevaet 
of 1830, the second section of that act cannot apply tothem 4 
2. The plaintiffs have violated none of ‘the provisions ofthe 
law referred to in said act. $3. The works constructed ty 
the plaintiffs are not encumbrances on public or city property: — 
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4: Riparian “proprietors having a right to erect mills on the Easrsnx Dust. 
patks*of rivers, this includes the right to construct every 


decessory necessary to their use. 5. The District: Court 
erredhinv applying to private property the- laws made exclu- 





April, 1832. 
= 
HENDERSON 
ET AL. 

_ 8 


the use ind:police of things.whiehybelong “°*"*™ 


tonobody. 6. The lots of ground, on which said works and 
puildings are erected, encumber no street or other public 
place, and any law which authorises the destruction of — 
jeunconstitutional and void. 


Fo The »petitioners declare themselves to be riparian proprie- 
-orvof certain unincorporated fauxbourgs of the city of New- 


Orleans. Their property, being situated within the-limits of 
thercity, is subjected to the police regulations of the City 
*Gouncil; not to the authority of the police jury-of the parish 

The corporation is authorised to exercise, within 
the*limits of the city, the functions committed by the act of 
1813;°t0 police juries. See section 7 of this act. The fifth 


" ction ‘contains a grant of powers to these juries, amongst 


whichis found that of regulating the proportion and direction, 


the making and repairing of the roads, bridges, causeways, 


dykes, levees, and other highways. Also to make regulations 
as'to clearing the banks of the river and other navigable 
streanis, &c: The act of 1816, to which reference is made 
inthe third ‘section of that of 1830, authorises the City 
Council to make by-laws or ordinances to secure the safety 
and’ convenience of passing in the streets, ro levees, and 


 @therpublic roads, &c. 


‘The proceedings commenced by the corporation, (particu- 
larly:that' part of them in which the mayor assumed the 
agency; and which constitutes the contest now under con- 


sideration between him and the appellants,) seem to have 


been'conducted in reference to the law of 1830.' But it does 


not‘follow, as a necessary consequence, that the acts of the 


‘mayor must be considered as illegal and void, although they 


may'not be justified by a strict interpretation of that act, pro- 
vided they are authorised by other laws, in ‘forge at and 
previous to the time, when he ordered the works and buildings 
ofithe plaintiffs to be abated as public nuisances, \ 





2? 


Kasten Dist = Jt is a general atastateneepicimeateatintl 
———_ should only. be prospective in their operation. » pot 
‘maxpenson pretation of the second’ section of the law of 18% 
7 bably limit its operation to works made mare tly; 
MANOR ETAL cnactmentand would not,:without the aid of laws-preyi 
, existing, justify the proceedings of the appellees ovis 
The act of the fourteenth of March, 1816, authorises 
City Council (as we have already seen) to make and) 
laws and ordinances, “to maintain the cleanness: 
brity of the city; to secure the safety and 
_ passing in the streets and squares, ways, levees, a 
public roads, &c.” It does not appear that any ordi 
passed. by the council, in relation to the making of 
in front-of the property of the plaintiffs, or in relat 
use of the batture. there, situated, until the fifth of | 
1830, and this ordinance seems to have been made.inr 
to the act of the legislature of that year. Consequen 
the act nor ordinance:can -tightfully operate on.w 
buildings, previously.erected by the riparian proprieta 
therefore, conclude that the two first ren ate 
true by the appellants, may be correct... « poeviiy 
. In relation to the third point, in which it ish asserted, 
the works constructed by the plaintiffs are not encumbrance 
on public or cityyproperty. This may be true with regan 
ownership. But if the public, or the inhabitants of 
have a righi to the use of the places encumbered, andi 
works, thereon erected, impede and interrupt this. | 
they may be considered as nuisances. The right of; | 
reserved in the grants of land fronting: on. the Missi 
which authorises the proper authorities to. lay out:.an 
public roads to. be made.on the banks of the river,d 
destroy the right of,alluvion, vested by law in thew 
proprietors. Yet, while such roads remain appropria 
public use, no person, not even the proprietor of the 
soil, and who might have a reversionary claim to the soil 
the road.itself, would be permitted to erect buildings ormal 
any works thereon, having a tendency to impede passengers, 
or in any manner interrupt the public use of the roads Such 













Soisd ot destroyed: by orders from the-police-amhorityoof 
a — ner or a by any’ — 
ienabi isi use of hieinale of ecules rivers ‘is 
to the public. ©. Partidas $, tit. 28, law 6. Louisiana 
Aa6.. And no building, or any other work or 
th is permitted to be made on them, which’ may 
se hindet such. use, or its enjoyment, tothe full 
Pee irptiic utility. - Law 8, tit. 28, part $, which: is 
in the following terms: ‘Molino, nin coal, nin 


- pingund- ome fazer nueuament en los rios, por los quales los omes 
idan con sus nauios nin en las riberas dellos, “por que~ se 
h | enbargasse el vs0 comunal dellos. E si algino lo fiziesse y.de 
- seuetuo; 0 fuesse fecho antiguamente, de que viniesse dato. al 
‘qo comnal, deue ser derribado,”. &c. “nam publica .utilitas 
_ profertur private, note 2.” ..The: only. question: remaining 
onthis point, relates to what must be considered as the banks 
ofthe Mississippi. To solve this question, we need only refer 
to the Louisiana Code. The article 448 defines what is 
meant-by the bank of. a river, generally, and is particular in 
relation to the shores of the Mississippi. It is there declared, 
that-where there are levees, the levees shall form the banks. 
_ ecording to this definition, all the space between the levees 
endithe natural banks of the river at low water, which in 
- jostplaces, is annually inundated at a certain season of the 
year, must. be alternately a part of the bed. or a part. of: the 
hank,according to the periodical changes, between the 
' highest and lowest stages of the water Consequently, in 
' fontof the city of New-Orleans, this space will -some times 
eonstitute. a portion of the port,and at others, a part of the 
quay, wharf or landing place for merchandise. Considered 
in either respect, its use belongs to the public, and any works 
or constructions, made by individuals, calculated to prevent 
-thiuse entirely, ‘or to abridge it, may fairly be consideredag 
‘public nuisances, and subject to be abated by the authorities of 
the city. 





“ tamnjnin:torve, nin cabaila, ni. otro edificio ninguno, non puede 
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Baseans Dov _ Believing,-as -we do, from the. faction etait 
28382 the works and buildings, ordered to be d 
net saan. tendency to intercept the use of the bank of. thei 


a... they are placed, and which lng of igh oth - | } bi} 


=r 4t. we_are of opinion, that the. mlayor bas a right to order 
pe. The Mayor of be abated. The view which has been taken of this thi 
Grier ay in the caesprelues the necestyafsxamining the re 
buildings ‘which The cause, abt is now before the cout dos nots 
ren =~ samen desenien of the right of thee 
| gy sie’ take from the front proprietors sixty feet for a re 
io cals toe hieh and levee, without. apy sodeeoes al 
a right of way. made at-the expense of the latter. These.are « 
may_ hereafter -be decided, if the parties thinks pr oper: 
them before the tribunals of the country. ¢. 5) 8 


PERCY ET AL vs. ‘MILLAUDON HT Ate ~ 
ea i eee 4 me SH OS Sige 
‘ite APPEAL FROM sme court OF THE. FIRST pono 
Tho making of discounts, under the charter of the Louisiana 
Was an operation requiring an ‘actof the board. It could 
» be committed to. any agent or agents.of the board. 
The direction had no authority to redace the capital. 


Directors, apprehensive of a suit from the stockholders, could not, 
“appropriate money of'the bank to the fee of couneel. “ ‘a 


Prescription may blended ne Bn out ny tie 
judgment, 
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Directors of a bank, are personally responsible for damages resulting to the Easrzrw Dist. 
. bank, from their acts or neglect, and the measure of damagés, is the extent April, 1892. 


. Of the injury. PERCY ET ak. 
v8. 


fi Louisiana, they are responsible for their virile share only, and not in LLAUBON 
* golido, bat they are not responsible for an error of judgment, when duty 

“compels them to choose between difficulties, and the case is one, in 

which doubts may be reasonably said to exist. But when the error is 
gross, the necessity not apparent, and the consequences fatal, they are 
© qnewerable. 


The facts are fully stated in the opinion of the court, deli- 

_ yered by Martin, J. 
'  _ This cause derives much more importance from the novelty 
of the question in controversy, and the magnitude of the claim 
against the defendants, than from the intricacy of any point 

of law arising in it. 
~ In April, 1811, a number of individuals, who had associated 
for the.purpose of establishing a bank, in this city, obtained 
from the legislature of the late territory, an act incorporating 
them, under the style of the Planters’ Bank of Louisiana. 
‘The capital, which was limited to six hundred thonsand 
dollars was not at that time wholly subscribed for, but was 
afterwards nearly taken up. The period between the date of 
the charter. and the latter part of the year 1819, when the 
cashier disappeared, though partially one of considerable 
mercantile embarrassment, was for the institution, one of 
successful experiment. Yet, in the winding up of the affairs 
of the bank, which soon after became a measure of necessity, 
a frightful deficiency of funds was discovered : a quantity of 
the bank notes remained unredeemed, and the claims of 
several creditors of the corporation unsatisfied, after the 
absorbtion of the capital. That this should have’ excited 
considerable dissatisfaction among the stockholders, and that 
some of them thought of resorting to a legal inquiry into the 
causes of so disastrous a result, is not surprising ; this was not 
. however, attempted for several years after, when Millaudon, 
Lanna and Abat, were, in 1825, selected as the persons, to 
whose conduct, it was imagined, the misfortunes of the 
corporation could be traced: but the suit, ec was then 

72 : 
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Fasterwn Disr. instituted against them, failed on a technical objection, rig: 


April, 1852. 
———SS—SS 


PERCY ET AL, 


MILLAUDON 
ET AL. 


Martin, N. S. 476. 


In May, 1827, the present suit was commenced by the 
stockholders, who were plaintiffs in the former suit, and others, 


owners of four hundred and thirteen shares, against the same 
defendants and such other stockholders, (as declined. t» 
become plaintiffs) owners altogether of three hundred and 
sixty-four shares, which, with those owned by the plaintiffs 
constituted the whole remaining stock of the bank, at the 
expiration of its charter, in 1826. 


Relief was sought against the three defendants above — 


named, only: Their co-defendants being made parties tothe 
suit, for no other purpose, than that of having all the stock. 
holders in court. 

The declared object of the suit, was to obtain a liquidation 
of the affairs of the bank, and a division of what might remain, 


after its passive debts were discharged. Asa preliminary step, - 


after charging these defendants, with a number of illegal and 
fraudulent practices, as directors, the plaintiffs prayed that 
they might be decreed to bring into court, a sum of nearly 
one million of dollars, of which the petition alleges, the batik 
sustained the loss, through these practices ; and general: relief 
was prayed. 

These three defendants pleaded the general issue. The 
others declared themselves utterly ignorant of all and: any of 
the charges against their co-defendants, and avowed their 
satisfaction, that the court should thereon, do whatever ane 
should appear to require. 

The case was heard in the District Court, where the 
plaintiffs failed ; they appealed—and at May term, 1829, we 
deemed it our duty; to remand the cause for a new trial, after 
having laid down the principles, which we thought ought to 
govern it. 8 Martin, NV. S. 68. 

The plaintiffs were not more successful on the second, than 
on the first trial, and have brought up the judgment of the 
District Court for our revision. 

We have been very powerfully aided, by the exertions: of 
the counsel on each side, during a hearing, which has been 
protracted to the eighteenth day. 
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We have to lament a great inconvenience resulting-from ©4stsex Dist. 


the manner, in which the facts of acase are brought before 


April, 1832. 





‘ ; PERCY kT AL. 
us, under our present system of practice. The statement of ws 


facts has informed us, that all the books and papers of the 
bank, were given in evidence below. This has enabled either 

y, to draw our attention to any line of any book or docu- 
ment on the files, without showing, it had been made use of 
before the first judge ; and the counsel of the appellees, to 
whom this adverse decision, was particularly to be dreaded, 
on the score of injury to their feelings ahd reputation, has 
complained, that the opposite party, considering the trial in 
the inferior court, merely as a stepping stone to this tribunal, 
deemed success in the first instance, a matter of no importance, 
and contenting themselves, with securing the means of 
developing the most material part of their evidence before us, 
scarcely took the trouble of displaying any part of it in 
the District Court, and now present to us, a case bearing 
very little resemblance indeed, with that laid before our 
learned brother, whose judgment we are called upon to revise. 

It has been our endeavor to afford to the appellees’ counsel 
every opportunity which they have asked, of averting any ill 
consequence from surprise, and we have listened to them and 
their opponents, till they both appeared satisfied, they had put us 
inpossession of every fact or argument, to which they appeared 
to attach any degree of importance. 

The illegal and fraudulent practices alleged against the 
three principal appellees, are : 

1. Their assisting the president in making irregular and 
illegal discounts. 

2. And in otherwise irregularly and illegally obtaining 
large sums of money from the cashier, whereby a considerable 
part of the funds of the Bank’ was diverted from its regular 
and legitimate channel. 

§. Their authorising the illegal transfer of a considerable 
number of shares of the stock to the bank; whereby large 
sums of money were drawn from its vaults. 

4. Their making a false report to the board of directors of 
the state of the vault, after the disappearance of the cashier. 
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5. The illegal cancelling of his bond. ay 
6. Illegal and improper allowances to him and the attorney 


of the bank. ag 
7. Their neglect to pay the amount of certain shares of the 
stock subscribed for by them, and to collect that of mar 


subscribed by others. 
The appellants’ counsel has urged that by these ile 


and fraudulent practices of these appellees, the whole funds 
of the bank have been dissipated ; creditors of the bank toay 


amount from forty thousand to fifty thousand dollars remaig 
unpaid ; the stockholders have been deprived of the dividends 
they had a right to expect; and on the expiration of the 
charter, there did not remain one cent of the capital stock. _ 

That the alleged loss was sustained, is admitted to an 


amount in round numbers of two hundred thousand dollam, 


without including the loss resulting from the absence of divi. 
dends from the first of October, 1819, till the expiration of: * 
charter. 

The appellees’ counsel has, however, contended that this 
has been occasioned by the direct and indirect consequences 


of the indulgence granted by the cashier to the president,by 


permitting him to overdraw, and by the moneys of the bank 
being secretly handed by the former to the latter; whereby 
the corporation sustained a loss of one hundred and twenty 
thousand dollars; in consequence of which it was for a while: 
compelled: to pay usurious interest on large sums, whereby 


loss of about forty thousand dollars was superadded, and the - 


corporation was disabled from continuing its operations; and 


in winding up its concerns, which soon became necessary, the — 
corporation lost a sum of one hundred and twenty thousand — 
dollars, by the purchase and resale of a sugar plantation and — 
slaves, which it was induced to take, in order to securea — 


doubtful debt. tt 


It has been strenuously pressed upon us that no degree of | 


care and vigilance in the board of directors, nor in anyof 


them individually, could have protected ‘the bank fromthe — 


consequences of the mal-practices and collusion of two 


individuals, occupying offices of so high confidence and — 


importance. 


—eecreuwrer®weeceseuceaers 





~~ —_,_ m—m ese mee hUre,. Ue lUrrlhClCUe 


ae 


e° FEE 


ae 


RSFa2 skSFEESCESSR SEE 








’ OF THE STATE OF LOUISIANA. 


573 


It has been replied, on the part of the appellants, that the Easrsnx Drer. 


joss of forty thousand dollars, paid for usurious interest ; that 


April, 1892. 





of one hundred and twenty thousand dollars on the re-sale of BF sf at 


the sugar estate and slaves, were the consequences of the 
inability of the bank to continue its operations, and the neces- 
sity of winding up its concerns; that this inability and this 
necessity are attributable to the illegal and fraudulent prac- 
tices charged in the petition, ahd not to any imp 

indulgence granted by the cashier to the president, which the 
principal appellees could not have easily prevented or guarded 
against ; that the loss by the bank scarcely reached the sum 
of one hundred and twenty thousand dollars, and would not 
have occasioned a suspension, much less a close, of the ope- 
rations of the bank, if its ability to proceed on its affairs had 
not been greatly diminished by the diversion of its funds for a 
long period, from their usual, legitimate channel, through 


' jmegular and illegal discounts ; by the reduction of its capital 


stock, whereby it ceased to have the means of accommodating 
its best customers, and their consequent dispersion. 

The counsel has contended that this loss of one hundred 
and twenty thousand dollars might have been reduced to 
ninety thousand dollars, if, instead of cancelling the cashier’s 
bond, the board had putit in suit, and to seventy thousand 
dollars, by the exercise of the privilege or lien which the cor- 
poration had on the cashier’s slaves and land ; that this latter 
sum might soon have been covered by the legitimate profits of 
the bank, if its capital had remained at six hundred thousand 
dollars, i. e. in its original integrity. A reduction of the divi- 
dends during two or three years would have been all the loss 
the stockholders should have sustained. 

The parties being thus at issue on the charge of illegal and 
fraudulent practices, it becomes our duty to examine how far 
the evidence supports them. | 

_L. The first act, which is presented to. our consideration, 
concerns the appellees, Lanna and Abat alone. It appears 
they were present at, and it is not shown they opposed, a 
resolution of the board, of the 13th of August, 1817, by 
which the president and cashier were authorised to discount 
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Eastern Dist. notes which had more than sixty days to run. On that dg 

—— the appellee Millaudon was not present, and the board vii 
vanoy xt 4t composed of the President and three other directors, besides. 
uniavvox the other two appellees. ‘le 


— On the thirteenth of the same month, the board being com. 


posed of the president, these three appellees, and five other. 


seta the resolution was confirmed. It was not, how. 

ever, long in force. Delacroix, one of the directors, protested 
against it, and it was rescinded on the twenty-fourth of 
tember following, on the motion of’ the appellee Millaudon, 
who, immediately after, presented another resolution, which 

‘ was adopted; by which the president was authorised 


receive and discount drafts and notes offered in the intervals 


between the discount days, by consulting three -or fou 
directors, the majority of whom (including the president) 
should agree to the discount. oS 


These two resolutions have appeared to us evident vig 


lations of the tenth section of the charter, which declare 

“the making of discount” to be a business “ which requirg 

an act of the direction,” i. e. an act which the board @f 

directors must itself perform, and the performance of which 
- The makingof jf cannot, therefore, commit to any agent. This section 
iscounts under 


the charter of further provides, that for the making of discounts, the gall presi- 


gg ea dent and four directors shall be a quorum. ‘al 


was an operation "The direction is the board of directors of a bank, i. e. the 


uiring an act 


ofthe board. It meeting of the president personally, or by representation, 
could not there- 


fore be commit- 20d the legal number of directors to constitute a quorum, ata — 
ted to any agent time when, and a place where every other director has the 


or agents of the : | 
hoard. faculty of attending to consult and be consulted with. a 


While the act of incorporation provides, that there shall be _ 
eleven directors, for the management of the affairs of the bank, 
while it describes certain acts as requiring an act of thé | 
direction, and specifies what number of directors shall; with | 
the president, constitute the direction; the right canmol — 
certainly be conferred by the board, on the president, to selét 
any number of directors at his choice, and consequently © 
exclude the others, as his associates in the formation of @ i 


board, to act on any business, which requires an act of the 
direction. 
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k Every director, present at a board, is responsible for any act Esters Disr. 


April, 1832, 


of it, for which he votes, or which he does not oppose, and in 
the latter case, for all the injurious consequences of the act, ?#X¢x BT al 


which he does not fairly labor to avert. 

Every absent director, is equally responsible, in case of 
extreme neglect in his attendance at the board, or in case, 
after the act comes, or must have to come to his knowledge, 
had he used due diligence, he does not labor to avert its 
injurious consequence. 

If the president may conceal from the board, or from any 
of the directors, any part of the affairs of the bank, on which 
the board ought to act, he may deprive the corporation of the 
security resulting from their responsibility. 

The resolution of the 13th of August, placed the whole 
funds of the bank, at the disposal of the president and cashier, 
and that of the 24th of September, at that of the former 
officer and any two directors he might select ; for after he 
and they had determined on the discount of a note, a 
consultation with one or two other directors was a mere 

farce. 

» The cdunsel for the appellees has, however, endeavored to 
justify these resolutions, by the practice which he contends, 
exists if not in all, at least, in a great majority of the banks in 
these’states, (and is coeval with the first creation of these 
monied corporations among us) to commit the discount of bills 
of exchange and promissory notes, to the president and cashier, 
either of these officers, or a committee of directors. 

This practice, as far as it relates to bills of exchange, not 
payable at home, has been admitted by the counsel of the 
appellants, but denied as far as it relates to promissory notes. 

Discount, in banking operations, is a technical expression, 
used to denote that, by which a bank acquires the property of 
a promissory note, or a bill of exchange, payable at home.” In 
these states, it is by far, the most important and the most 
common of the operations of a bank, and that through which 
(with a very few exceptions indeed) loans are exclusively 
obtained from any of these institutions. 

If there be cases, in which our banks acquire the property 
of a promissory note ‘or bill of exchange, payable at home, 
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Easrsns Dist. otherwise than by discount, by paying the nominal 
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v8. 
— 


they are exceedingly rare; and those taken to secure 9 
react erat. doubtful debt, presents porhape the only exception. nee 

When a bank has obtained the property of a note or bill of 
this kind, it does not sell it, but suffers it to sleep in a port-félig 


till its maturity, when it is drawn out for collection. 

So, the dealing of a bank on promissory notes and ill 
payable at home, is confined to the discount, or at least that 
is its principal operation on such paper. 

But, banks deal in bills of exchange payable abroad ; this 
true, but this dealing consists in buying and selling, and ig 


therefore, thus called in banking language, and in many ¢agg 


the word discount is utterly inapplicable. 

If the bill be on a place, in favor of which, the balance of 
trade is, with respect to that in which it is offered for sale, 
the bank has a premium or advance to pay. The buyingis 
not therefore, a making of discount ; a business for which, the 
charter requires an act of the direction. side 

‘The rule is the same, if the bill be bought at par. 

In both these cases, as there is not any making of discount, 
the buying may perhaps be committed to an agent, for nething 
in the charter prohibits it. 

If the balance of trade, be in favor of the place where the 


bill is offered for sale, the bill may be bought below par and the 


word discount may correctly be, though it is not — 
used, to denote the operation. 

The dealing of a bank in bills of exchange, is not confined 
tothe buying of them. Though the bank at times, send them 
for collection, it frequently sells them. To this last operation, 
the word discount is not more applicable than to the first. ; 

On the establishment of banks in these states, the buying 
and selling of bills of exchange at or above par, being deemed 
an operation, which could not be called a making of discount, 
and the buying and selling of bills generally, being considered 
as an operation, which requires more information thamthe 
discount of notes, was ordinarily committed to one or several 
persons possessing the requisite information, and it was 
concluded, that if they could be intrusted with the buying at or 
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om terms more advantageous to the bank, i. e. below par, an 


si 
above pat, it must follow they could be so, when they purchased Easrsry Drsr. 
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operation to which the word discount was certainly applicable; = 
the distinction was disregarded, and it is believed, the practice masuvox — 


has generally, if not universally prevailed, as stated by the 
counsel, and admitted by that of the appellants. 

We are not now called upon to say, whether the practice 
of buying bills of exchange payable abroad at, below par, or 
ona discount, be legal or otherwise, but whether it authorised 
the resolutions of the 13th of August and the 24th of Septem- 
ber, under consideration, and we have no hesitation in saying, 
it did not : if it did, the part of the tenth section of the charter, 
which requires the presence of the president and four directors, 
fora quorum ; on the making of discount, is without a meaning, 
asa smaller number, the president alone, or any agent, might 
be authorised by the board to make discounts, although the 
charter declares this to be a business which requires an act of 
the direction. » 

The counsel for the appellants has urged, that the reusiedjen 
of the 24th of September, 1817, presents an evident instance 


of corruption, fraud and collusion, between the president and: 


these three appellees. 

Iti said, nothing induces the belief, that the interest of the 
bank suggested it ; and the use which the president and two 
of the appellees made of it, for their private advantage, 
authorises the charge against them. 

Itis not pretended that the bank was embarrassed with an 
excess of funds, to the disposal of which two discount days 
were insufficient. Had that been the case, the addition of a 
third day would have rendered every other day of the week 
a discount day. On the-contrary the evidence shows the 
bank labored under a penury of funds. 

' The counsel. have insisted that the sole object of the reso- 
lution was to afford the president and directors the faculty of 
procuring money at any hour. This officer and these three 
appellees, made the most ample use of it, and if, in any 
instance, any individual out of the board was benefited wee it, 
wuch accidents were very rare indeed. 
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The counsel has produced evidence that the president and. 
the directors whom he consulted, absolutely disregarded, 
the making of discount, all the provisions by which: the}y 
laws had endeavored to prevent the misapplication of the: §- 
funds of the bank. Nile 

They violated the by-law, which confined discounts tg 
notes having no more than sixty days to run; discounting — 
notes due at a more distant period to the amount obi 
million sixty-four thousand and sixty-four dollars and forty. 
four cents; one hundred and sixty-seven thousand two 
hundred and seventy-five dollars and eighty-seven cents, of 
notes which had more than four months to run. in: 

Notes to the amount of forty-two thousand and two dolla 
and eleven cents, which had been rejected by the regular — 
board, were afterwards and the same day discounted at the 
irregular one. ta? 

Gur attention has been drawn to the amount of notes dig 
counted ; under the resolution of the twenty-fourth of Sep 
tember, 1817, from April 3d, 1818, to the 19th of Octobés, 
1819, a period of about eighteen months; the amount isone 
million seven hundred and seventy-nine thousand ‘seven 





hundred and eighty-five dollars. et 
Or, in round MNUMDETS..........ccccccccccccsssssssssessseses $1,780,000 
Of this amount, the notes discounted for the pre- i 
sident are, in the same numbers,............. $840,000 oS 
Those for the appellees : fay | 
MMO iii BI Ree 284,000 te 
Ee ER se PMS OSES ETSI Bee EET 142,000 2. 
pT ONE R TaEe eeeOT T 20,000 e 
bs Sawn oreo att 
The president and appellees,............. $1, 286,000 = 
Discounted for Sagory, a director....:. 183,000 > Fag 
White, Od. iii 96,000 © 9 — 
Laronde, do. ...... 44,000 tie 
$1,609,000 
stil 
Leaving for the four remaining directors, the © © 





other stockholders and the public,..................00008- 171,000 |. 
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. Thus out of every hundred dollars thus discounted, the Eastzay Dust. 





eet Odi ccisssinesnegivesiciecnstvatessevevenenpabinuabuabeliaanmdd 47 Gy ON. 
The appellee Millaudon,,...............s0-ssersereores upisciteninnt 16 mee as 
Bhs. «ice RARANIN Gide ieiasicsehasainshetitdicnatnihtatteeaitadoaliadl 8 ~ mrtavpox 
aac ies :~- i: Ala Migiasbvinaiciosiieieapekatesstdeitasadnabbedsaciipeha 1 ae 
The president and appellees, ............sssssesersereecssees 72 
 BAgOry, -...--+0-. Sihinidibsoiiinw estes tappeliinlhdiaiiesitaianieadampiabil 10 
tie si saisacdhaie sabes thenwotnap-<besberineiiehsttiansibieiinanitibinidaiesaii 5 
i, ciiinnnn ciniiddssarvnrigeineiorgespi-enadipinonibitaiaiatpiieiiiaiiitiadas 2 
And the four remaining directors, other stockholders 
and the publicy.....cc..c.csseesesronssosscsnrssercoressececsorosgnesoontnonss 11 
100 


“The counsel of the appellants has insisted that he has 
established this first charge of illegal and fraudulent. prac- 
tices and collusive aid given to the president to dispose of the 
funds.of the bank, in contravention of the provisions of the 
charter. ,They say that the use of illegal means. to procure 
an advantage, to him. who resorts to them to the injury of 
another, constitutes a fraud, which is much aggravated when 
the injured party had placed his trusts and confidence in him 
whoseeks his own advantage. 

_ We have said the practices on which this first charge is 
based were illegal. 

i» But:the appellees’ counsel has replied that it is not denied 
ie even it is manifest, that every note which was discounted 
by the president for the benefit of any of these appellees was 
most punctually paid, and that the counsel of the appellants 


hasnot been able to show that any note thus discounted for 
anyother person is still due. 


This is true; yet we are unable to say that the aaciitien 
‘of the twenty:fourth of September was a measure, which 
men of ordinary prudence, could have considered as being 
called for, by the interest of the bank. Indeed from the use, 


which two of these appellees particularly made of it, it is not 


‘easy to. avoid the conclusion, that the vote they gave on it, 
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Eastsan Dist. was much influenced by a view to promote the interest fa 4 
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few individuals. vag 

The diversion of the funds, which the president was head” 
allowed to make, must necessarily have much cramped the 
operations of the regular board—the fair and legitimate chap. — 
nel, through which the public had a right to deal with the 
bank was thereby obstructed, and it is difficult to resist the 
conclusion of the counsel of the appellants, that the us... 
tomers of the bank must have carried their deposites and 
their papers for collection to rival institutions, in which none 
of the directors had the faculty of forestalling them.  ._ 

The resolution, in our opinion, gave the first blow to which 
the subsequent ruin of the bank is principally attributable, 

II. When the case was first before us, it was proven that 
the cashier had secretly advanced to the president large sums. 
of money on his unendorsed notes, and at times permitted 
him to overdraw, but we thought there was not the leas. 
scintilla of evidence that the appellees, or either of them had 
any knowledge of this collusion, between the two principal / 
officers of the bank, at the time, nor at any period since, til” 
the disappearance of the cashier, and as the appellants have. 
not adduced any new evidence on this point during the 
second trial, we concluded that this charge is unsupported, + 

lI. These appellees are next charged with concurring in 
the illegal transfer of a large number of shares, to the amount - 
of one hundred and sixty thousand dollars at par, at a period 
when the stock was considerably below par, and with others — 
wise reducing the capital of the bank, thereby cramping its. 
operations, and thus contributing in a great degree to disable 


it from continuing its discounts, after the failure of the presi 
dent, and compelling it to close its concerns, after resortingto 
usurious loans, an operation which caused an immense loss, = 


As early as in 1813, the board directed the purchase of: 
twenty thousand dollars of stock at twenty per centum below® 


par. Soon after two shares were taken from a debtor whe. |. 


was unable to pay otherwise ; and in the latter part of that 
year stock was directed to be bought at not more than ten per 
centum discount, so as to reduce the capital to two hundred 
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thousand dollars. In April, 1815, this had been effected so Bast=nx Dist. 


1’ {eras to reduce it to two hundred and twenty-five thousand 


dollars, shares having been purchased to the amount of two 
hundred and one thousand eight hundred dollars. 

Matters were in this situation, in the beginning, in 1818, 
when a number of stockholders, dissatisfied with the conduct 
of the party who had gained the ascendancy, solicied from 
the board the permission to subscribe for shares, so as to bring 
the capital to the maximum of the charter. This being 
refused, the applicants procured from the Court of the First 
District a writ of mandamus for the opening of the subscription 
books; their object was, however, defeated, by a subscription 
for the whole shares, by the directors, who afterwards dis- 
tributed them among the stockholders, in proportion to their 
reepective interest in the capital; whereby the relative 
strength of the party who had the ascendancy, and that in the 
opposition, was prevented from being altered. 

On the third of April, 1819, the board (the appellees Mil- 
jaudon and Lanna being present) came to a resolution, that 
considering the scarcity of specie, the president be-authorised to 
purchase stock not above par : the capital not to be reduced to 
less than two hundred thousand dollars. 

Betweén the date of this resolution and the month of Octo- 


April, 1832. 
PERCY ET AL. 
8. 


ber, some stock was purchased, particularly shares from the 


appellee Lanna, to the,amount of nine thousand dollars. 
Onthe first of that‘ month, shares to the amount of three 
hundred thousand dollars, one~half the amount of the maxi- 
mum of the capital, were owned by individual stockholders. 
By a statement, which the cashier made on the eighth of 
that month (eight days before he disappeared) it appears that 


_ tock.to the amount of seventy-five thousand dollars had 


been purchased on account of the bank, during the preceding 


| week, and that he held the appellee Lanna’s note, represent- 


ing. stock to the amount of twenty-five thousand dollars, 


. which, added to the former sum, made that of one hundred 


thousand dollars, and reduced the capital to two hundred 
thousand dollars, the minimum of the resolution of the third of 


April preceding. 
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Eastzmn Distr. The scarcity of specie given in that resolution as the teajp 
“prt 1852. _ ‘which induced the purchase of stock, would, in our opin “ 
pancr rat. have better supported the opposite measure ; and the di dispes 
MILLAUDOX of one hundred thousand dollars (at the eve of the dis; . 

“ri ance of the cashier) in the purchase of stock cannot bevy 
accounted for on any satisfactory ground. Neither the pp 
dent, nor the cashier, can be supposed to have been ignotay : 
at this period, of the impending ruin of the bank, and thy 
own, that, in such a crisis, these officers should have actually 
paid out money tothe amount of one hundred thougay 
dollars, for purchase of stock, not only absolutely 
but the direct and speedy consequence of the fares 
which must have been the ruin of the institution, is vay 
difficult to be believed. 

It appeared more than probable that the persons, 
stock was then obtained, had previously been indulged wit 
the advances by the cashier. The presumption, that they 
had not been a fair and bona fide purchase of shares, 7 
strengthened by the cashier’s statement that the appelle 
Lanna’s note for twenty-five thousand dollars, was =a 
vault to represent stock to that amount. This admitted by 
two explanations : either that the cashier had secretly haniel 
money to Lanna to that amount, and was willing to considg 
the note as representing stock, or money advanced on alae 
gain for the purchase of stock, to be sransferred to the bank 
ata future period. In either case, the conduct of thesetw 
individuals was equally reprehensible. oe 

The evidence left us absolutely in the dark, as to the 
persons from whom, the terms on, and the periods at whichjthe 
other seventy-five thousand dollars of stock were procured 
Leaves, cut out from the transfer book, left a chasm whichm 
part of the evidence in the record enabled us to fill. cyl 

The counsel for the appellants urged that this. stock hal ]- 
been transferred by the appellees, or some of them. | In thi” 
uncertainty, we concluded that justice demanded. that.#e | 
should remand the case, with the view of enabling the parties 
to produce such evidence as might throw more light on thi 
transaction. eo 


MS 
wa 





3 eae . 










+ oe oe a ee eS 4 












tz see 


eo .frc se a 

















Bee 


OF THE STATE OF LOUISIANA. 


“fhe appellants have improved the opportunity offered:to Easrsax Disr. 


them, and have placed on the record. a detail of the stock 


ight thousand six hundred dollars. 
From the 29th of June to the 29th of July, the transfers 
are thus : , ; 
_ » By the president, ............eccce cesses sseees 25 shares.’ 
The appellee Lanna, ...................::cc0eee 45 do. 
Sagory, & director, 00.0.0... cccceesesseseeeee 45 do. 
The-cashier and his son, .................0000 « 138 do. 
—— 253 shares. 
1 . From the first to the 15th October, 1819: 
Oe” singe The president, ......:.......+s....ccsesescsceescssnte 155 do. 
NI cs cen 5s sds sitapansn Semtlins 6» asspuaiaelilie 95 do. 
-o The appellee Millaudon,............0..... 0... 125 do. 
SIRT 3,5. csisaetaclatdieaidah duh cicnd.) LaaweS 125 do. 
aie — 500 shares 
Br; $180, 0D. essissiiiienaysreraibinicassidiclisats 753 


‘Seventy-five of these shares, transferred by the appellee 
Millaudon, stood on the books of the bank as the property of 
Morant, an absentee, and were transferred by the appellee 
Millaudon as his agept, and the counsel of the appellants 
have'strongly urged, though they have satisfactorily proven, 
that these shares were this appellee’s property. 

Some of the shares transferred by the president, cashier 


and the appellee Lanna, stood on the books of the bank as the 
_ property of other persons, but have been satisfactorily proved 


tohave been the transferror’s property. 
» The appellants’ counsel has presented to us, as a circum- 


]- ‘sance from which a presumption results, that the last transfer 


éf one hundred thousand dollars, or five hundred shares, at 
the eve of the cashier’s disappearance, was in consequence 
of an understanding between the president, cashier and the 
appellees, Millaudon and Lanna; the transfer was made, 
one-half by the president and the cashier, his protegee, and 


SSSeSaaaQaa&@aqxge 
by the bank from the twenty-ninth of June, 1819, | **8°r Fr 41. 
to the fifteenth of October following, amounting to seven mmavnox 
hundred and ninety-three shares, or one hundred and fifty- 
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Eastern og one-fourth by each of these two appellees ; the presidentiang 


April, 1832. 


—--- cashier two hundred and fifty shares, Millaudon and Va 


vancy Er at. two hundred and fifty. 


sneer: 


The appellees’ counsel has endeavored to justify or ies. : 


the reduction of the stock to the third of the capital, inity 


original integrity, as a dealing in stocks of the public: funds 


under the twelfth section of the act of incorporation, and the 
practice of former boards, soon after the beginning: of the 
operation of the bank, and before any of the principal “pian 
was appointed a director. 


The section relied on, provides that “ the comporstiqnl 


not directly or indirectly, deal or trade in any thing, except 


promissory notes, bonds, bills of exchange, mortgages, gold € 


and silver bullion, specie, houses, lots, lands, stock ‘in te 


public funds, pledged for money lent, or in the produce of such — | 


houses and lands.” 
The French text, which appears to have been the oxi 


is somewhat different: “la dite corporation ne pourra ditecte. | 
ment ni indirectement faire @ature commerce que celui des billetsy 


ordre, obligations, hypotheques, lettres de change, or ow argent 


“ monnoyé ou non monnoyé, ou celui de la vente des biens, terres, 


actions dans les fonds publics, ou effets engagés pour de argent 
prété, ow encore celui des profits des dits biens et terres.” 

It is clear, that in order to make the English text confor. 
mable to the French, the words, or in the sale of should have 
been inserted immediately after the word specie, so ag to 


disallow the corporation’s purchase of houses lands and ane 


the public funds. 
Be this as it may, the act of incorporation, was pa 
the legislature of the the territory of Orleans, to the lawsf 


which obedience is due, in whatever language they may 


have been passed, and no part of the prohibition, i in. the 
French text, can be disregarded, because it is not repeated in 
the English text; that which is the most extensive must he 
carried into execution, so that every word used by the iat 
ture may have its effect. 

We are, therefore, bound to say, that the charter of the 
corporation inhibited the purchase of stock of the public funde 
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the bank, and authorised it to deal in the sale of ismemes Easrsaw Dist. 


| funds, pledged for money lent. 


This conclusion, renders it unnecessary that we should 


inquire, whether the words public funds, as used in the 


charter, include any thing but government securities, to the 


exolusion of shares in monied corporations, as banks, insurance 


ies, and the like. 

: Phe reduction of the capital of the Planters’ Bank, has been 
attempted to be justified or excused, by the counsel of the 
appellees, under the practice of the board, almost immediately 
after it began its operations, and before any of their clients 
had’ been appointed a director. If such a justification or 
excuse, could be found in this anterior practice, the appellees 
would have had the benefit of it, for this practice has been 
proven: but a consideration of the consequences of this 
yeduction, has fixed upon us the conclusion, that this plea of 

ion or excuse, cannot be sustained. _ 


April, 1892. 
———————— 
PERCY ET AL. 
ve. 
MILLAUDON 
ET AL. 


The direction 
had no authority 
to reduce the ca- 
pital. 


Directors of a bank, have important duties to perform: : 


towards its creditors and customers, the public and the stock- 
holders. 

Creditors and customers, have a claim to the preservation 
of the capital in its original integrity : for it is the pledge, on 
the faith of which they accept the notes of the institution, 
deposite their money, and lodge paper for collection. 

So has the public;‘on account of the advantages which the 
iegislature has stipulated the bank should afford, as a conside- 


‘vation for the immunities and privileges which the charter 


confers. So have the stockholders, on account of the profits, 
which they have a right to expect, on the investments they 
have respectively made. Thus, by the reduction of the 
capital, the directors of a bank violate their duties towards its 
creditors and customers, the public and the stockholders. 
‘The claim of the first, is the more sacred : for unless justice 
be done to these, the public has a right to no advantage and 
the stockholders to no profit. 

The direction binds not any of its members, nor any 
stockholder, nor the property of either, beyond that which is 
invested in the stock, for er payment of the notes put in 

4 
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Eastenw Dist. circulation, for the return of money received in deposite, or thy 


April, 1832. 


paper taken in collection. It pledges only the capital “a 


ari funds of the corporation. To create a debt, is to ineur 


MILLAUDON 
ET AL, 


obligation of paying it, and this implies that of preserving ¢ 
means of doing so, if the debtor possess them ; to acquire the 
if he do not. The reduction of these means, being ap 
destruction of them, to the injury of the creditors, isi 
cilable with this obligation, the violation of which, acquires, 
additional degree of turpitude, when the creditor leaves the 
pledge in the power of the pledgor. 

Banks are not incorporated for the sole purpose: of eni 
capitalists to employ their money advantageously. If they 
be, the legislature does a great injury to the rest of the 
community, by suffering such men, in any case, to throw i 
upon their neighbors, a part of the loss, attending the e 
ment of their funds, while they exclusively, and in ere 
instance, pocket all the profits resulting therefrom, by granti 
them the privilege, in case of the insolvency of their agents, 
being paid by preference to other creditors. Code of 1808.5 
356, art. 25. As some consideration for this immunity an 
privilege, most bank charters contain a stipulation, thata 
certain capital shall be employed i in some manner, t 
tageous to the public, as in the language of the charter of 
Louisiana Planters’ Bank, “in the eztension of commerce, ani 
the encouragement of agriculture.” The public had there re ] 
a right to enjoy the whole advantages stipulated for by ah 
legislature, and could not be legally deprived of any p d 
them, by the reduction of the capital. 

As the claim of the public for these advantages, is suboe 
dinate, as we have seen, to that of the creditors and custo nm 
of the bank, so is that of the stockholders, for profits, subordé | 
nate to that of the public. ie 

The stockholders have a right to expect, that after the 
creditors and customers of the corporation are satisfied, and 
the public has enjoyed the advantages stipulated for in ity 
favor, by the legislature, the money invested by them respee 
tively, in the capital of the bank, may be restored to.them with 
such profits as may have been made, 


By 
ws 
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“ofhe reduction of the capital, by subjecting the shares of ©4*t#"» Disr. 


April, 1832. 


dhe remaining stockholders to a greater portion of the debts _~~_”___. 
of the bank, than they had agreed to be bound for, works an ?#8¢¥ 5¥ 4t 


injury to them respectively. Each had a right, which he 
had exercised at the time of his subscription, or of his pur- 
- ghase of stock, to determine what stake he should hold in the 
affairs-of the corporation, particularly what part of its passive 
debts, the funds he invested would be liable for. This he had 


@ right of increasing and diminishing at pleasure by the. 


rchase or sale of shares; of this right he has reserved to 

, himself the exclusive exercise, and nothing authorised the 

direction to interfere therein. In reducing the capital from: 

aix hundred thousand dollars to two hundred thousand, it 

increased the responsibility of each remaining stockholder 
threefold. 

Before the resolution of third of April, 1819, no share 
‘appears to have been purchased except as a matter of profit, 
for they were always purchased on a discount. From the 
date of that resolution till the twenty-ninth of June, 1819, no 
‘share was purchased. From this date to the first of October 
following, two hundred and ninety-three shares were trans- 
ferred. From this last day, which was that’of the dividend, 

‘five hundred shares were purchased, making in the whole 
‘seven hundred and ninety-three shares purchased under the 
resolution. Every one of these shares was purchased from 
ithe president, a director, the cashier, or some person, whose 
‘agent one of these persons was, or between whom and one 
vof these thefe existed an intimate connection. The last five 
ihundred shares were furnished, one-half by the president and 
‘tashier, and the other half by the appellees, Millaudon and 

The appellants’ counsel has presented to us the withdrawal 
‘of one hundred and fifty thousand six hundred dollars, the 

“price of these six hundred and fifty-three shares almost exclu- 
‘sively by the president, cashier, and the appellees Millaudon 
‘and Lanna, and without any exception by members of the 

‘board, persons whose agents they were or with whom they 
‘had the most close connection, not only as an illegal, but as 


v8. 
MILLAUDON 
RT AL. 








588 


Eastern Dter. 
April, 1832. 
—— 
tei 


soneatiiens 
ET AL, 


CASES IN THE SUPREME COURT 
a fraudulent and corrupt act, and a conclusive evidence of, 


the collusion between the president and these appellees “a is 


brought on the ruin of the bank. 
The counsel has contended that the use which was wall 
of this resolution is the best evidence of the motive of thog 


who proposed and supported it. tip 


The counsel has urged that the fact of money 


scarce when the resolution was passed, is assigned in ijg 


preamble as the reason of its adoption ; and it is in evidencg 
that the price of money ranged from twelve to eightee, 
per centum, 

The pecuniary distress of the country was heavily felt he 
the corporation ; and the balance against it, with the other 
banks of the city, ranged, on the weekly exchange of note 
from one hundred and twenty thousand dollars to ome 
hundred and eighty thousand dollars; so that it was unable 
to pay its notes to these banks, the direction of which wer 
alarmed and communicated their apprehensions to the boanl 
of the Planters’ Bank. That the president, who during the 
period of about one yeer and a quarter immediately following, 
the resolution, had refrained from acting under it, shoukl 
on the twenty-ninth of June following, when the criss 
approached its highest pitch, begin to transfer part of his own 
shares, and purchase others from other directors and the 
cashier to the amount of fifty-eight thousand dollars; and 
that during the first fifteen days of October, after the dividend 
was paid, on the first of that month, he should have dis 
bursed one hundred thousand dollars for this purpose, taking: 
one-half of this last'sum for himself and the cashier, paying 
the other half to the appellees Millaudon and Lanna, are cit 
cumstances which credulity itself cannot well attribute to a 


consciousness that he acted for the benefit of the institution 


on which he presided. ¢ 

The counsel has contended that if there is the most vieleali 
presumption, and that it is proved by the testimony of the 
cashier’s son, introduced by the appellees themselves, that 
the payment of the one hundred thousand dollars was effected 
on the same day, the fifteenth of October, 1819, the eve of 
the cashier’s disappearance, although the transfer book shows 
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operations on different days previous thereto; that the exact Easreny Drs. 


April, 1882, 


division of what he denominates this plunder, by equal pro- — 
ion between four individuals, is evidence of the collusion SS 


and concert that existed between them. 

Jt is unnecessary this tribunal should affix to this trans- 
action the character of corruption or fraud ; the court is bound 
tosay that these transfers were illegal, and when they have 
done so, the conclusion that they are null and void, and that 
the money paid on them constituted those who received it, 
the debtors of the institution to its full extent. 

IV. A fourth charge relates to a false report made to the 
board, by these three appellees, who had been appointed a 
committee to inquire into the state of the vault, after the dis- 

nee of the cashier. It is shown they reported all was 

y correct, although there was an evident deficiency of 
coin of about fifty thousand dollars, and other manifest irregu- 
larities had been discovered ; but it is in evidence that all] 
the other directors accompanied and assisted the committee 
in their investigation, and it is clear no member of the board 
was deceived by this report, which it was deemed prudent to 
make in order to conceal circumstances, which had they 
come to the knowledge of the public might have-considerably 
affected the credit of the institution. The counsel of the 
appellants has not urged that this report was, in any of its 
consequences productive of any detriment to the bank. 

The mischief was done, and except as far as may appear 
in the examination of the following charges, the appellees 
uhaffectedly and zealously labored with the other directors 
in lessening as much as could be done, the consequences of 
the misconduct of the president and cashier, which does not 
appear to have been discovered before. 

‘V. Immediately after the fal<e report was made to the 


board, the appellee Lanna (who was the only solvent surety 


of the cashier, the president being the other,) moved for the 
discharge of his principal, and the cancelling of his bond, 
and the motion was carried. The board was then composed 
ofthe president, these three appellees and two other directors 
enly, being but the mere legal number of ditectors, {including 
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April, 1832. 
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the appellee Lanna,) for any business requiring an act: of 


| 
. ae 
be | 


direction, except the making of discounts. It was evidley | 


a | 


that there was no legal quorum, as the appellee Lanna’ and 
the president, his co-surety, were disabled from giving, Cy 


-unbiassed, legal vote on the motion. This was a mosti 


proceeding, but its illegality was not perhaps its only vite 
Every director, we have seen, had assisted at the examina : 


of the vault, and the investigation of the affairs of the b 


which took place, as soon as the disappearance of the cashitt : 


came’ to the knowledge of the board, and must have known 


that the institution had sustained a loss from his misconduct, 


Of the members present at the board on that day, these'thres 


appellees.alone are before us; not having heard the others, it 
does not become us to, nor is it necessary we should, animad. 


vert on their conduct ; but these appellees having composed 


the committee for the examination of the vault, their know. 


ledge of the existing deficiency is so forcibly brought home 
them, that the transaction does not appear to us free from 
collusion. Cin 

VI. A sixth charge rests on allowandes, alleged: to have 
been made illegally and fraudulently to the cashier ‘and 
attorney of the bank: that to the first has not appeared tou 
illegal or fraudulent, but the latter was evidently so. The 


directors were apprehensive that some of the stockholder, 


dissatisfied with their conduct, intended to subject it toalegal — 
‘investigation. A resolution of the board directed the’ pay. — 
ment of one thousand dollars to the attorney, as a fee forthe — 
defence of the directors, if the suit was instituted. The 


appellees Millaudon and Lanna were present, when this reso 
lution-was agreed to. Although no suit was css: the 
money was paid. i 

VII. The last charge relates to the neglect of these appéek 


lees to pay the amount of several shares subscribed for by — 


them; and to collect that of other shares subscribed for by 
others. The evidence does not enable us to say that this 
charge is proved. ' i. 


The counsel for the appellee Lanna, towards the close’ a 
‘the argument, filed a plea of the prescription of one yeat 
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inst actions resulting from offences and quasi. offences. Eastsxx Disr. 


Civil Code, 2501. April, 1832. : 
, The counsel of the appellants opposed the filing of this aa aL, 
Jea, and cited the Code of Practice, 890, 897, 886. MILLAUDON 


" [tis true the Code of Practice requires the appellee to file ™*” 


his answer, within three days after the time allowed him for 

his appearance, but permits him to file it three days before 

theday of the argument, if he prays for the affirmance of the Preseription 
judgment and costs only; but the Civil Code provides that j7*%,. Sapreme 
prescription may be pleaded, in every stage of the cause, even boone teal jadge 
on the appeal, but it ought to be pleaded specially and ment, “4 
expressly before the final judgment. Article 3427. 

The general provision for answer does not, in our opinion, 
repeal the special one for the plea of prescription. Curia 
Philipica, cession 5, 1. 3, ubi gloss de silent. 

_ On the merits of this plea, the suit is brought for a liqui- 
dation and settlement of accounts, a division and partition of 
thenetproceeds. It is an action ex contractu against manda- 
taries, and not one ex delictu. . 

. The opinion, we have formed, that although no one act of __ 

these appellees particularly renders them.liable for the loss of ieee 
the'stock, because to none of these acts, individually, can the Ply responsible 
rin of the bank be attributed;-yet as all the acts which are the oe. © the 
basis of the charges which the appellants have established, ree wots 
contributed to prepare the way, and finally produced the fatal 274 the messure 
result, necessarily leads us to the conclusion that they are extent of the in- 
sesponsible : neither can they escape from the consequences ~~ 

ofthese illegal acts, by the allegation that they could: not 

have: produced any serious injury. to the institution, if the 

piesident and cashier had acted correctly. The appellants 

have replied with the same truth, but more force, that the 

§nisconduct of these officers could not have produced the fatal 

result, if the board by the reduction of the stock and the 

unlimited power given to the president, had not disabled the 

institution from withstanding any serious loss. These appel- 

lees are respectively chargeable for the amount of the stock 


‘Mllegally transferred by them respectively, and the appellee 
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Easters Dist. Lanna is also chargeable with the amount for which he 
Do nen bound as the surety of the cashier. 
a These transfers and the cancelling of the bond, asto 
umuavson particularly, are the only illegal practices of these three ay 
rat. lees in their private capacities, which the appellants | 
established ; as to all the other charges, which have 
established against these appellees they are only so im their 
official capacities, as members of the direction. The evidenes | 
does not enable us to say that the appellants have este 
against any of these appellees any important cha i |. 
is to be fixed upon these three appellees or any of them ba: 
sively, other than those above stated. 

The principal of the charges against them, as mem 
the board, are the irregular discount and the reduction of 
capital. 

As we have already observed, the illegal diversion é. 
very considerable portion of the funds of the bank, fromig 
regular and legitimate channel, almost to the exchusing 
advantage of the president, these three appellees and a few 
other directors, and the subsequent reduction of the ¢ 
are the two immediate causes of the .inability of the if 
ration to continue its operations, after the severe shocksii | alt 
received from the misconduct of the president and cashier 

The usurious discounts to which the board resorted, aga 
mere momentary palliative, hastened the period wheni itwas 
compelled to close its doors, and the losses attending the 
liquidation of the concerns of the institution absolutely be 
gared it. Although it cannot be denied that the ¢ 
means in the power of a director might not have ex 
him for a very long time to discover the collusion between: 
principal officers of the bank, yet, the appellees, in con 
with the other members of the board, must have had f 
opportunities to discover the improper use the president 
of the trust which had been placed in him, from the ve 
moment he entered on the discharge of it. Common decency 
eught to have restrained him from discounting his own papel. 
The discretion, which he was invested with to make 
eounts, could not properly be exercised by him, in cases im # he 
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which his own interest was adverse to that of the bank. Yet Easrsax Drsr. 
he went on, taking for himself one-half of the money dis- a. 
pursed in the payment of notes, which he discounted, with ***°" »F4™ 
‘the aid of the directors he called in as his advisers. wuenien® 
The counsel of the appellants has drawn our attention to 9” 
; oo made at times, of these appellees, as the 

“committee of investigation, which precludes the idea that 


a could be ignorant of the president’s conduct in this 


























shed, | respect. Of the same kind was the conduct of that officer, in 
vhich | the exercise of the authority committed to him to purchiise 
ely. | shares. For, at several times, he purchased his own shares, 

_ | and the last operation of the kind, was the purchase of one 
ersof | hundred thousand dollars of stock, one-half of which, he 
tthe | bought from himself, and the great advantages which these two 
| | appellees derived from their illegal discounts and transfers, 
ofa | tas been pressed on us, as very strong presumption, of an 
mm its “understanding between them and the officer. We cannot, 
Jusive showever, resist the impression, that as these appellees and the 
n few | president, could not alone, have caused the resolutions under 
pital, h these discounts and transfers were made, if the other 
Corpo embers of the board, had. used ordifiary vigilance and 
cke it ntion, the mischief that resulted from them could have 
ies, | heen averted. 


) We conclude, that the evidence on record establishes, that sg 
_ ruin of the bank, is owing to the mismanagement of its digress teal 
s, by the board of directors, during the a 1817, 1818 = 24 red their 


r 1 1819. * =i hows seal F 


© The protection which directors of banksy like all other pen: for 


adataries, are entitled to, whilst acting honestly, in the ™ pare m2 
ischarge of their duties, has been strongly pressed on us. We compels them 


ve considerable attention to this part of the defence, when tween difficulties 


| . ‘ and the case 
was first before us, and we expressed our ideas on this point vamp which 


y fully. The view, which we then took of this apes is doubts may be 


nably said 

thought to be correct. to exist. Bat 

. +7, When the error 
Mandataries or agents, are not tesponsible for an ertor in 7 gross, the ne- 


f igment, when duty compels, them to choose between diffi- cessity ——_ 
+ # culties, and the case is one, in which doubt may reasonably ran tite atl a 


i 1 be said to exist, and it is hard = which is the safe course. pet — 
. 5 
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But when the error is gross, the necessity for the act not 
apparent, and the consequences fatal, they must be held respon, 
sible, or the principal be left without protection ; such-was the 
case, as to the facts on which the first and third charges regt, 
Men of good sense, who had taken time to reflect, could have 
hardly come to the conclusion, that the board had the power 
of placing the funds of the bank, at the discretion of the 
president, or to reduce the capital, so as to increase the 
responsibility of the remaining stockholders, threefold. 

The Supreme Court of the United States, has carried this 
doctrine so far, as to declare that a cashier, whose duty wasto 
act under the control of the board, could not protect himself, 
from the consequences of an illegal act, by pleading itg 
authority or assent. The loss in that case, aroge from a 
practice, in which customers had been indulged to overdraw, 
Such an usage or practice, said the court, is surely a manifeg 
departure from duty, both in the directors and cashier, 
whieh cannot receive any countenance in a court of Justi 
1. Peters, 72. 

The responsibility of these appellees, being thus established, : 
the next question isyas to its measure, and we think, it ought 
to be the extent of the injury sustained by the appellants, 

The prayer of the petition is, that the moneys alleged to 
be due, may be brought into court and a general settlement 
made ; that the creditors of the bank, may receive what is 
due to them, and that the balance may be distributed among 
the stockholders. That prayer, according to the view. taken 
by the appellants, was correct ; but the evidence and law, in 
our opinion, render it impossible effectually to carry into. effeot, 
in this suit, this prayer for a general settlement. We mus 
therefore, content ourselves, to provide for the payment of the 
debts, and do justice to the appellants, under their prayer far 
general relief. 

The appellees must, therefore, be decreed respectively to 
bring into court, the several sums of money for which they — 
are respectively chargeable in their private capacities, viz: 
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The appellee Lanna, as surety of the cashier, $15,000 
Do. for 170 shares, to be by him re- 





MINN i0.s.crsisersconrvecos ooenveseilafissesvesabdidatiessesel 34,000 
$49,000 

The appellee Millaudon, for 125 shares,........... 25,000 

' The appellee Abat, for four shares,.................. 800 
$74,800 


* Out of which, there is to be retained in court 
for the creditors of the bank, according to a 
ND WN aircnnsconcecdthacpnelttisuaveremetuatinas 44,418 95 


$30,381 05 

This balance is to be distributed among all the appellants 
and appellees, without distinction whatever, a pro rata of their 
respective number of shares, according to the schedule on file, 
i.e. seven hundred and seventy-seven shares, as stated in the 
beginning of this decree, increased by one hundred and 
seventy shares resumed, as above stated, by the appellee 
Lanna, one hundred and twenty-five by the appellee Millau- 
don, four by the appellee Abat, in all one thousand seventy-six 


’ shares, i. e. twenty-eight dollars and twenty-three - one- 
- half cents per share. 


The amount, thus to be received by the appellants, is to 
he accounted for, in deduction of the damages we! are 
entitled to. 

We have said, the measure of these damages, is the extent 
of the injury sustained, or in other words, what it is most 
probable they would have received, had the concerns of the 
bank been properly managed. 

We assume, they would have received the amount of 
the original cost of the sharey............ssssscsssssssssssescessssees $200 

And the dividends, during the seven and a half 
years, which have elapsed, between the declaration of 
the last dividend, October 1, 1819, and the expiration 
of the charter, April 1, 1826, at the same rate as before, 
i.e, ten per cent. during seven and a half years, twenty 
SI: GIN ccsisretnscrennncesitlapuiniannsunpnstiy wiadaiitainsumeinian 150 
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The appellants’ counsel has contended, that for these 
damages, the appellees are jointly and severally liable ; while 


on their part, it has been insisted, that if any liability exists | 
it is only for one-eleventh part for each appellee, or his virile 


share, as member of a board of eleven directors. 


As the ground of the opinion we have formed on this point, ; : 
is a positive provision of our code, it would be unprofitable to — 


follow counsel through the immense mass of authorities, which 
they have laid before us. A short statement, however, 
rather historical than critical, of the state of the law, previous 
to the enactment in our code, will render the question easier to 
be understood, and furnish reasons of great weight, for the 
conclusion we came to. 

An examination of the question will place in a rematkalls 
point of view, the difference between the law as written and 
expounded. Going back to the first legislation on this respect, 
it would seem that there had been something like a conflict 
between the legislator and the jurist. 


In the early days of Roman jurisprudence, it was, we 
believe, the law that a joint obligation produced a joint and — 


several responsibility; the institutes, 3, 17, seem to establish 
the general rule, and in the Digest, mandati vel contra, 60, §2, 
an express application of it is made to the contract of mandate, 

At a late period, we find the novel 99, which declares that 


solidarity is not presumed. This latter law, the greatest — 


number of the continental jurists thought did not apply to 
mandataries, and more particularly those who were appointed 
by the courts. As, however, the laws of Spain were jn force, 
in this country at the period the transaction under consi- 
deration took place, the jurisprudence of that kingdom is 
particularly to be noticed. A positive statute there declares 
that if two persons bind themselves simply by a contract, or 
in any other manner whatsoever, to give or do any thing, it is 
thereby to be understood that each of them is bound for one- 


half, unless it be said in the contract, that each is bound in } 
solidum, or in any manner it was agreed upon otherwise, and. 


this notwithstanding any provision of the civil law derecho 
eomun to the contrary. 
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Nothing can be more explicit than this enactment ; it seems Easter» Dist. 
evidently intended, indeed it is so expressed, to correct the fm, 2. 
- doctrine of the Roman laws; and as the jurists had declared "**°" 5" ** 
that the law of the novel was to be confined to joint debtors, Le 
_ itprovides for contracts and quasi contract, for contracts to do 
any thing else than pay money. 
. Anenactment so broad and comprehensive and marking 
g obviously the intention of the legislator, one might think 
would have received an interpretation, corresponding to the 
spirit in which it was made ; but this was not the case. The 
jurisconsults determined that the law made no change in the 
jurisprudence, except as to sureties. 
The appellees’ counsel has, we think, fully established the 
fact. How jurists so limited it, and how with this principle, 
they suffered it to apply to joint debtors, is not very plain. 
_. The opinion was not, however, universal. .There were 
sme, who thought that the law had a more extensive appli- 
cation, and that it could not be entirely destroyed by con-. 
struction and interpretation. Rodriguez informs us, that the 
Roman law Duobus quis mandavit, relied on by Pothier to 
support his opinion, is not in force in Spain, and declares that 
mandataries in that country, are not responsible in solidum, 
unless it be expressed ; but even he, is unwilling to let the 
law pass, without exhibiting his authority over it. He says, 
thismust be understood when they are all solvent, for if any 
one be not, the rest must be responsible. Where he got the 
mule we know not, and how he reconciles it with the con- 
struction he gives to the law, we cannot discover. For if 
each is bound for his part only, unless solidarity be expressed, 
how one may be rendered responsible for the part of the other, 
is inexplicable. 
The author of Curia Philipica, than whom we believe a 
is sounder writer, and one less ambitious of fanciful distinction 
isnot to be found in Spanish jurisprudence, says : 
| = “Siendo dos, 6mas factores 6 mandatarios, cada uno es obligado 
por su administracion, yno mas. Y assi, si @ cada uno es concedida 
la administracion in solidum, cada uno de ellos queda obligado por 
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Eastenn Dist. ella por el todo, conforme wn texto; mas si no le es concedidg 
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in solidum qualgwiera de ellos obligo solo por su parte, seguy 
derecho.” Factores, 37. 
The writer contemplates the case of a division of powergig 
the second part of the paragraph, and declares each is 
sible for his administration; a doctrine very clear ang 
obviously correct, where the principal has assigned sepatate 
duties to his agents; he then proceeds to say that if the 
administration be granted in solidum, each is bound for the 
whole according to a text, and if it be not in solidum, eachis 
obliged for his part. The true meaning of his language has 
been the subject of much debate at the bar; but whether we 
take the expression in solidum as a joint and several power, or 
a power to one to do or perform the mandate, the result in the 
end would be the same ; for there was no power conferred in 
solidum on any. part of the directors to transact business, ¢op. 
trary to the wishes of the others. All had the right to attend 
_and see the affairs correctly conducted. On this part of the 
subject it is not necessary, however, to express our opinion, as 
our code, we believe, has settled the question: “An obligh 
tion in solido is not presumed ; it must be expressly stipulated, 278 
and 102. The rule ceases to prevail only in cases where an obk- 
gation in solido takes place of right by virtue of some provisionof 
law.” 

Had the legislature stopped there, it would of course bea 
subject of controversy, whether in a joint power of attorney 
solidarity did not take place, and the subject would be as 
fruitful of argument as at any period of the law. But to 
prevent any misconception on this point, the legislature has 
been careful to say that a joint mandate is not one of the 
cases in which solidarity takes place by virtue of law. The 
‘English text of the 29th article, page 244, it is admitted)at 
all hands, is void of sense and meaning, and the French 
text must be referred to. It declares that when there are 
several attorneys appointed by the same act, they arée-not 
bound in solido, for what each one has done, if the solidarity 
be not expressed, in the power of attorney. 
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Now we believe it to be really difficult to negative the idea Eastsax Drer. 


that solidarity results from any joint power, by clearer lan- 
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than is here used ; and unless there be something in ?#8¢¥ =F 4x. 


the doctrine of mandate, which renders it impossible for 

islative authority to protect agents from a several and 
joint responsibility, we think they are no longer so respon- 
able. All other arguments, addressed on the solidarity 
gringing from the nature of the acts to be done, are in con- 
tradiction of the article which provides that there shall be no 
wlidarity, unless it be expressed in the mandate. 

Since: the Napoleon Code, which contains a provision 
pearly similar to our own, was promulgated, the article has 
been much commented on in France, and the late writers do 
not agree in its interpretation. The Court of Cassation has 
cided that it does not destroy solidarity, in cases in which 


the agents are appointed by the court as provisional syndics — 


dabankrupt. Toullier, after, quoting the Roman law, says 


the Napoleon Code has abrogated the conjoint solidatary of 


mandataries. Vol. 2,60,.N.18. Merlin adopts the doctrine 
that the contract of mandate includes an indivisible obli- 
gition on the part of the mandataries, and concludes their 
responsibility would be in solido were it not for the 1995th 
article of the Code. i 

The question appears to us, to narrow itself, and is only 
whether the mandate of bank directors, be a legal or a conven- 


- tional one. 


In one point of view, the mandate is certainly conferred by 
the law, i. e. by virtue of the charter. But if that were 
sufficient, solidarity would attend every mandate, for all 
mandataries do, or ought to exercise their duties, under the 


law which authorises their appointment and defines their 


waponsibility. ‘The marked difference between the manda- 
tries appointed under a law, in whose nominations the 
piacipals or party concerned, have no agency, and the case 
before us is, that there is no appointment by authority of 
justice. It is one made by a company of men, associated for 
the purpose of banking. They had a right to make: their 
charter'as they pleased, and to have imposed any obligation 
on their agents and officers, which they thought proper, and 
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Eastern Dist. if the legislature thought proper to refuse them a charter, ey | 


April, 1832 
—— 


could have declined becoming stockholders. We cannot g 


sr how it is possible to distinguish the case from that of a private 


inten 
ET AL, 


company, in whose articles of partnership, it was insisted tha, _ 


certain members of the firm, should be chosen in each year, to 
conduct its affairs. The persons so appointed would not he 
responsible in solido, unless the solidarity was expressed. The 
circumstance of the members of the firm, going to the legisla. 
ture and obtaining a charter, which might protect private 
property from partnership debts, could not increase the 
responsibility of the agents. The character of the association 
of the members, was not changed by the charter of the 
Louisiana Planters’ Bank. The directors are still the agents 
of the stockholders. The association was formed by virtue of 
a convention, and under this convention directors were 
appointed, but on the terms of partnership, on which the 
incorporated company, agreed to transact business, we haye 
no more reason to believe, the legislature intended to make 
the directors responsible in solido, than we have to believe, 
they intended to increase the responsibility of the cashier and 
clerks, beyond what had been contemplated in the original 
articles of association. 

It has been said, that the principal reason given in the 
books, why mandataries are protected from a joint and several 
responsibility in the Napoleon Code, is, that the principal may 
impose it in the act, and if he do not, the presumption is, he 
cared not for it, but in the case of directors, stockholders have 
not the 6pportunity of imposing the burden. We need not 


inquire,-whether the reasoning be sound or not, for admitting . 


it to be correct, the conclusion drawn from it is illegal. 

Doubtless, the stockholders could not alter the charter, but 
nothing prevented their having it made so as to provide for 
the solidarity, or to refuse to accept it without. If the charter 
is to be considered as the mandate, and it no doubt is, that 
the charter should have expressed the responsibility; otherwise, 
in the language of the law, it cannot be presumed. 

The appellants, Foucher and Landreaux, having been 
members of the board, the first, till the middle of September, 





hey 


vate 
that 
, to 
t be 
The 


rate 
the 
ion 
the 
nts 
2 of 


ave 
ike 


ve, 


gSSe 


= 


m Sete eke BE 








OF THE STATE OF LOUISIANA. 


601 


4819, the second, till December, 1818, must necessarily be E4srsaw Disz. 


excluded from recovery. The first is owner of forty-five 
ghares, the second of nineteen; and thus the shares of the 
appellants, who are entitled to recover all reduced to three 
_ hundred and forty-nine. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed. . 


We have said, that the appellants and appellees are entitled 
to twenty-eight dollars and twenty-three and one-half cents, 
upon every share by them respectively holden, out of the 


- geventy-four thousand eight hundred dollars, to be paid by 


the principal appellees ; this leaves a balance of three hundred 
and twenty-one dollars and seventy-six and one-half cents on 
every share, to complete three hundred and fifty dollars, the 
amount ofdamages. Qn this score, the appellants (excluding 
Foucher and Landreaux,) being the owners of three hundred 

and sixty-nine shares, are entitled to one hundred and twelve 
thousand two hundred and ninety-five dollars and ninety-two 
cents; for one-eleventh part of which, each of the principal 
appellees is liable, i. e. ten thousand two hundred and eight 
dollars and seventy-two and one-half cents. 

Proceeding, therefore, to give such a judgment, as in our 
opinion, ought to have been given below, it is ordered, 
adjudged and decreed, that there be judgment against the 
appellee Lanna, for fifty-nine thousand two hundred and 
sixty-eight dollars and seventy two and one-half cents; 
against the appellee Millaudon, for thirty-five thousand two 
hundred and eight dollars and seventy-two and one-half cents; 
and againsi the appellee Abat, for eleven thousand and eight 
dollars and seventy-two and one-half a cents. 

Out of these several sums, when collected by the sheriff, 
he is to pay to these appellants, in proportion to the number of 
shares by them held, according to the schedule on the record, 

Mhirty thousand six hundred and twenty-six dollars and seven- 
teen and one-half cents, being the three eleventh parts of the 
76 4 
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thousand two hundred and eight dollars and seventy-two and 


PERCY ETAL. a half cents each; the appellants Foucher and Landreaux 
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~ not being included in the distribution ; and the balance he is _ 
to bring into court, subject to distribution, according to the 
manner heretofore prescribed. 

But in case of inability of the sheriff to collect. from 
any one or two of these appellees, his or their propor. 
tion or proportions of the sum of seventy-four thousand 
eight hundred dollars, with which they stand charged, each 
for his respective portion, on account of advantages by 
them respectively obtained, it is ordered, adjudged and 
decreed, that one-eleventh part of the deficiency be collected 
from the other, or each of the others, as the case may be. 

And it is ordered, that the appellees pay costs in both courts, 


Hennen and Barton, for the appellants. 
Grymes, Canon and Mazureau, for the appellees, 
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takes the construction of a mill................ccesseeeeeeeees Lobdell vs. Parker, 328 
CHAMBERS. 
1. A judge is not authorised to cite parties before him, and try a cause 
MB GHREIBTS 5. Geese widew been eets etenewes aces vase ces ccscesde reese Love vs. Banks, 480 
CONTRACTS. 


1. In commutative contracts, where the reciprocal obligations are to be 
performed at the same time, or one immediately after the other—if one 
party goes on to perform his part; but does not complete it as agreed on— 
and the other receives the thing contracted for, he is bound to pay the value 
in the condition it is delivered................csccseeecseeees Loreau vs. Declouet, 1 


2. So if A stipulate with B to build him a sugar house, for a certain 
price; and B agrees to pay it when the work is completed, and furnish 
materials—if A fails to complete the work in the manner stipulated, yet if 
B use the sugar house, he is bound to pay the value of the labor he has 
Mp Ott Be ccs sicicscsisnes soqucipapeageagenece Ceveees sete veunsecennnsests Ibid, 4 


CONSIGNEE. 


1. The qualified property which vests in a consignee, authorises him to 
maintain an action for the recovery of its possession or its value. But 
whether he can legally support such an action, against any other person 
except the one to whom he delivered the property for safe keeping, or the 
actual possessor at the time of instituting the suit.—Quere ? 

Fowler vs. Cooper et al., 215 


2. The contract of affreightment, does not impose on the owner of the 
vessel the obligation to deliver merchandise at the residence of the consignee. 
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This duty is accomplished by delivering the merchandise at the usual place of 
NS i Sieinciéiins passenecssecssosvebiasecassteeae oesedund Kohn vs. Packard, 224 


3. Notice to the consignee, of the time and place, when and where the 
goods are to be landed, is indispensably neeessary.............2-.ss0es0+08 covese ab. 


4, Notice in the newspapers of the time and place of landing goods from 
a vessel, is not such a notice as places the goods at the risk of the consignee, 
unless knowledge of that notice, be brought home tohim...................+ - tb. 


5. Where the notice is not personal, the captain has a right to store the 
goods at the costs of the consigmee.......:.........cssssessssesssersseceeeeessseeeees ab. 


6. A consignee to whom goods are consigned, has no privilege on them 
for a debt previously contracted by the consignor..........Collins vs. Austin, 301 


7. His privilege, as a consignee, is confined to advances made upon the 
Siatiaad pompem ty CaO... cick ccc cdapsvedeces cncecteecvasectneccsveccspabeteee ib. 


CONTINUANCE. 


1. The affidavits made to obtain a continuance of a cause, make no part 


_ of the allegations which form the contestatio lites ; so, that disclosures made 


in them of the existence of a written title or other facts, do not change the 
legality of parole evidence being introduced without accounting for the loss 
of the written evidence ................00.000 cssscseceserecseen sachet VS. Hooper, 104 


2. A party cannot cure defects in one affidavit, for a continuance, by 
making a second, in relation to facts within his knowledge, when the first 
was sworn to........... sepigat pute ownslnentscinciaiaaaadantelnal Bell vs. Williams, 447 


CITATION. 


1. Service on the master of a boat, put in command by the vendees after 
the sale to them, cannot be considered as a service on the vendor. 
; Gazzam vs. Wright, 449 


2. Where the owner is known, and in the state, the citation must be 
served on him, and cannot be legally made on the master ..................+. oo 2d. 


COMMUNITY. 


1. Slaves acquired in Mississippi, where no community of property exists, 
belongs to the husband; and if alienated by his widow even to pay a just 
debt, the heirs of the husband can recover them and their increase from 

. the vendee.......... mmieateotiwais weniines muita Burney et al. vs. Lamothe, 195 


* 
2. When the surviving spouse and the heirs of the deceased, suffer the 
common property to remain undivided, the profits take the nature of the 


77 
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capital, and are equally subject to the rules which govern partitions, and no 
prescription runs therOOM... o0.....cccssccccccscrsssscsescncceres Gosselin vs. Abat, 549 


COURTS, (their Powers.) 


1. The courts of the state have an undoubted right of inquiring into and 
pronouncing upon the constitutionality of the acts of the legislature ; but 
the power is a delicate one, and will never be used except in cases where the 
administration of justice demands it............. sessceeeeesss Went vs. Morgan, 311 


CORPORATION OF NEW-ORLEANS. 


1. The mayor of the city of New-Orleans may order the demolition of 
works and buildings, which impede or interrupt the use of a passage along 
the river, in places to which the public have a right of way. 
Henderson et al. vs. Mayor et al., 563 


CO-DEFENDANTS. 


1. Co-defendants are not entitled to separate trials. The Code of 
Practice, articles 181-2, does not give them a right thereto; and the articles 
of the Civil Code, 2080-1, relate only to joint, and not to joint and several 
ak iis aden Prall vs. Peet’s Curator, 275 


DEMAND. 


1. A note payable in cotton at some convenient gin, if no particular gin 
or place is agreed on, must be demanded at the domicil of the debtor. 
Hunter vs. Spurlock, 97 


2. A demand on the debtor to put him in mora, does not require that the 
notice should be personal. It is sufficient that the protest or demand in 
writing be left at his domicil...... ici ok aiessaindienihid ini Seabictalcatal oe =. 


3. It is not necessary that the demand be made on the debtor the day the 
note, falls due, to put him in mora, or to give effect to the obligation........ - i. 


4. The rules established by the Code of Practice, in relation to a real 
tender, do not apply to the case where a debtor is to be put in mora. 
Wilbor vs. McGillicuddy, 382 


5. A demand on the debtor, in order to put him in delay, requires no par- 
ticular form, it is sufficient if the rule be substantially complied with. 
Wilbor ve. McGillicuddy, 382 


6. The notification ought to contain a demand of performance on the part 
of the debtor, and announce a readiness on that of the creditor, to do what 
the agreement requires Of him.................cs.sseeceeeeecesseecessescsenen teeseeaes ib. 











Ce 
PRINCIPAL MATTERS. 611 
PAGE. 
7. The debtor cannot require of the creditor.to prove his ability, to com- 
ply with his part of the agreement, unless that fact be put in issue by the 
pleadings, and whether that inability might not be alleged as matter of 
defence, or in mitigation of damages ?—Quere.............c0ssseceeeeseers means 382 


DAMAGES. 


1. If an insufficient mill be constructed, damages will be decreed, though 
the party be not put in mora—neither can he avail himself of his want of 
MNS oo Secsessese i dbteclconaes tivannecessdeeenen ope ee My Sy .Lobdell vs. Parker, 328 


2. Whether the plaintiff claims the thing, or the price that represents it, 
the rule is the same as to damages........................MeCombs vs. Dunbar, 517 


DILIGENCE. 


1. The diligence of which the law speaks, is not the doing of every thing 
possible, but every thing which is reasonable.................. Bell vs. Williams, 447 


2. A party has no right to require his adversary to do every thing within 
the reach of industry to accomplish, in order to have the case ready for trial 
the first term, usual diligence is all that can be demanded. ab. 


DONATION. 


1. By the 904th article of the Louisiana Code, a donation of real estate 
and slaves, reverts to the donor, if the donee die first, and these objects are 
found in the successiONn...............ssesee+ cesses Prejean’s Heirs vs. Le Blane, 19 


2. And this is the case where the donee dies before the donor, leaving 
posterity, according to the English text of the code. In the French text, the 
ascendant or donor only inherits, when the donee, or descendant dies first, 
WiGEE PAMURTIEY 5. 558.5505 Sei 5 aoe ss CRITE oadacesqcustocsopencsueva cunsteteae ab. 


3. So where the mother made a donation to her daughter, who afterwards 
died, leaving a child which died in thirteen days after its mother—the 
donor or grandmother of the child being yet alive, inherited the property of 
the donation, to the exclusion of the father of the child..................sss000+ ib. 


DOWER. 


1. Where the sole heir of a succession has sold a part of the real estate; 
and afterwards suit is instituted to recover the wife’s dot, or dower, which 
is referred to arbitrators who decide that the whole of the land and real 
property of the succession, “not heretofore disposed of,” be sold to satisfy 
the claim for dower, the portion first sold by the heir will (under the 
decision) be exempt from the wife’s claim, although she had a tacit 
mortgage on all the estate for her dower...............Brent vs. Reeves et Gl. 5 
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2. The wife being entitled to dower from her husband’s estate, does not 
authorise her to sell any of the slaves belonging to it; and such sale will 
not affect the right of the heirs of the husband to the property sold. 
Burney et al. vs. Lamothe, 195 


ERROR. 


1. An error on the part of arbitrators in relation to the facts on which 
their judgment was rendered, cannot control the decretal part of that judg- 
ment. The judgment must be carried into effect according to the plain 
import of the language used.......... wees secs cosccsecescvee Brent vs. Reeves et al. 6 


2. A clerical error in the return of a sheriff, will not vitiate it. 
Bell vs. Williams, 25¢ 


ERASURE. 


1. An erasure of the name of the maker of an obligation by a third party, 
cannot affect the rights of the proprietor of it; but in cases of this kind 
the difficulty is in making proof that the erasure was made by a third 
party. This must be shown before the proprietor can recover on a note 
where the maker’s name is erased.,............ Solibellas vs. Reeves’s Curator, 55 


EVICTION. - 


1. The vendee of one of several co-proprietors of a tract of land, among 
whom a partition has taken place, cannot in case of eviction, demand from a 
vendee of another of the co-proprietors a portion of the land sold to him. 


His remedy is by action of warranty against his vendor. 
. Compton vs. Mathews, 128 


2. The vendee who has enjoyed the fruits, cannot when evicted, claim 
interest on the money advanced by him, and when he has not paid the 
purchase money, he owes interest........ Rasenen siennaletsiientia Daquin vs. Coiron, 387 


3. If before eviction, part of the slaves.sold, die, the loss must be borne 
i RT LTT ATE TT a TEN = panlniecinnag oe 0d. 
4, The buyer has a right to rescind the sale, when the part of which he is 


evicted, is of such consequence in relation to the whole, that it is not to be 
presumed he would have bought the one, without the other.................. ee «00. 


5. Under the old code it was eviction, and not the danger of it, which 
furnished grounds for an action of warranty....... Berets Bessy vs. Pintado, 488 


6. Neither does it amount to an eviction, if a survey be made of that 
portion of the tract which was confirmed....... gop rnere coaseoqngconretennteoenanss ab. 


7. The sale of land under a Spanish grant is not void, because the 
United States refused to confirm it, nor does that circumstance amount to 
MPN NUCRONN eo oc cos cc veuck ec vccenessicdecsuss bees enwadiensseeretretevecotese Vives bi ciss ab. 














8. lt is not the augmentation made to the worth, at any portion of time 
the land was in possession of the person evicted, but the additional value at 
the time of the judgment of eviction, above that at the time of the loss of 
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possession, which the owner must pay for...............+ .. Elliott vs. Labarre, 541 


9. The claim of the party evicted, against his vendor, is the value of the 
property at the time of eviction, and the sums he has been compelled to pay 
Be NE CII. 2s o ani caszsrees viens ramncapenntnnes declebonsetnedmngiann eee 


10. If the sum paid for the land by the party evicted, has extinguished a 
debt of the owner of the land, the latter must allow it, but without interest, 
as the party was compensated in this respect by the fruits...............++ sees 


EVIDENCE. 


1. Parole evidence is admissible to show that the wife authorised her 


ab. 


husband to receive her paraphernal estate ; or, having received it, that she 


permitted him to do so, and ratified his acts...... Riise Borel vs. Borel et al. 


2. The fact of marriage may be proved by circumstantial testimony, and 
by general reputation, cohabitation and long residence together. 
Taylor vs. Swett, 


3. Parole testimony is admissible to prove to the laws and customs of 
another state in relation to fhe celebration and presumption of marriage... 


4. Where claims are set up to certain lands which were granted and 
assigned by the Spanish government to the settlers at Nueva Iberia, for 
their use; tradition and hearsay parole testimony is insufficient to establish 
their claim to the locus in quo, although their claim is upwards of thirty 
ORD IE eho sc qrgenqsctsmerecmaccogipenn Le Blane et al. vs. Victor et al. 


5. Parole evidence has been admitted to prove the existence of a Spanish 
grant, when the evidence of the case showed an allotment of a certain spe- 
cific quantity of land, separated by metes and bounds from the balance of 
the public domain, and assigned in full property and dominion, and pos- 
sessed continuously for a considerable number of years.................0sse++00+ 


6. In acase where the register of the land office was interrogated, and in 
his deposition and answers to interrogatories embodied a letter received by 
him from the commissioner of the general land office, relating to the title of 
the land in contest between the parties, it was held admissible in evidence 
to prove rem ipsam, that is to say that it had been written, and the agent of 
the vendor had ordered the payment of the purchase money. 

Godeau vs. Phillips, 


7. A defendant cannot sustain a claim to property on the ground that he 
is a judgment creditor and entitled to a preference, unless he establishes the 
fact of his being a judgment creditor, by exhibiting an authentic copy of 
such judgment in evidence,..........-..eeececseeseeeeneenate Lum vs. Kelso ef al. 


ab. 


ib. 


59 


64 
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8. The copy of a copy of a judgment is inadmissible in evidence........ 64 


9. Where the wife sues to rescind a contract made by her on the ground 
that she was not duly and legally authorised to make it, she is not bound to 
_prove she was not authorised. It is a negative proposition which throws 
the burthen of proof on the defendant..............Dranguet vs. Prudhomme, 14 


10. There are negative propositions which can be proved ; such as proving 
a man was not at a particular place on a certain day, by showing he was at 
another, so great a distance as to render it impossible to be at both; or 
where the negative can be established by proving an affirmative inconsistent 


11. It is a general rule that he who affirms must prove; but there are: 
many negative propositions, which it is impossible to prove, such as the . 
non-existence or the non-performance of things, which in many instances 
ely I se disp htt iadjisd ebb citieentin seis sicdes agus ciggiinbati aasetediastiine ab. 


12. So when the wife, who is forbidden to contract, makes a contract | 
without being authorised, and sues to set it aside because she was not 
authorised, it is impossible for her to prove she was not. It devolves on 
the opposite side to show that she Was...............cssscscssscecccesencesscecerees ab. 


13. The rules of evidence in this state are not drawn from Spanish juris- 
prudence. Where a married woman avers she was not authorised by the 
parish judge, or her husband, to make a contract, the burthen of proof , 
that she was authorised, is thrown on the party claiming the benefit of the 
COND eciscice vines ocecercsecs Tesvscsvouscovesswedsevensddueethesnsecdoctessccasee ib. 86 


14. The law not merely requires proof from the party holding an affirma- 
tive, because it is impossible to prove the negative; but because it does not ‘4 
admit of the direct and simple proof, of which the affirmative is capable.. ib. 





15. When the existence of an instrument is admitted by the exception, or 
appears from the record, and its loss proved by the oath of the party, cor- 
roborated by circumstantial proof, parole testimony of its contents may be 
ile Miki sidtincinamenniionnvimmenmnncnineseiet Com pton vs. Mathews, 128 





16. The act of partition of an estate made and acknowledged before a 
notary of another state, when it is offered in evidence as an exemplification 
of office books, must have the notarial seal of the notary affixed, with the 
certificate and great seal of state of the governor, that the notary is duly 
Commissioned, &c.; to authorise its admission as evidence in the courts of __ 
i, Ee RTE AES I RR ee a oe Oe Tee Phillips vs. Flint, 146 


17. The protests of bills of exch ange are, by commercial law and usage, 
received as evidence, without inquiry of the notary’s capacity to make them, 
or a certificate that he is duly commissioned, &c. even when made in 
OI tres cncs sos oesnincesinssscapunenatasesonoesionrse ib. 
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18. An act of partition acknowledged before a notary in another state, 
and offered as evidence in this, as an exemplification of office books, or as 
an authentic record, must have the notarial seal affixed, with a certificate of 
the governor and great seal of state, that the notary is duly commissioned 

as such, before it is admissible in evidence.................sseseeseeeeees espns ib. 151 


19. Parole evidence is admissible to prove that verbal sales of slaves in 
the state of Mississippi, accompanied by delivery, are valid and binding. 
Madry vs. Young, 160 


20. In a sale of a tract of land for a certain price, it is stipulated that the 
vendor is not to make a title until complete payment of the price by the 
vendee. Proof of payment may be made by parole testimony to show a 
performance of the condition on which the title was to be made. 

Wells’s Heirs vs. Compton et al. 164 


21. Every fact en pais is susceptible of being proved by witnesses. Ifa 
conveyance is made on condition that the alienee shall build a house, proof 
of the performance of the condition must necessarily be made by witnesses. 1b. 


22. Payment may be proved by parole testimony of the declarations of 
the payee made in his life-time that he had been fully paid, and by the 
presumptions arising from circumstantial testimony and lapse of time....... ib. 


23. After producing the execution, it is necessary to show the judgment 
Oe Which: 6 emNOB oes. ini scncineincns Reccarsscecesescsonsss Casanovi vs. Aregno, 211 


24. Where the claim exceeds five hundred dollars, the testimony of a 
single witness will not avail without corroborating circumstances. 
Cornie vs. Le Blane, 213 


25. Matter occurring after the suit is commenced, may be given in evi- 
dence, but a recognitive act cannot affect the rights of third parties, acquired 
previous to the recognition....,..........sssescsesesseceneeeees Newsom vs. Adams, 231 


26. In a petitory action the plaintiff must recover upon the strength of 
his own title; and it makes part of that strength that he should show that 
his title covers the land ape. SiS Pr. Sea. ..... Swift vs. Williams, 234 


27. Between a bona fide holder under regular endorsement, the con- 
sideration of the note cannot be legally inquired into, in sueh a manner as 
to affect the interest of the endorsee by destroying its validity, or throwing 
embarrassments in the way of recovery against the maker or endorsers. 
_ Abat vs. Gormley, 238 


28. In an action to rescind the sale of a tract of land, on the ground of 
lesion, the defendant will be permitted to prove the fluctuations in price to 
which landed property in the same section of country was subject at the 
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time of the sale; and the plaintiff may give evidence of the price for which 
the tract in dispute was sold by the defendant.....,.........Bertol vs. Tanner, 252 


29. A general allegation that the work was defective, authorises evidence, 
to show particular parts of it defective.....................2hornton vs. Linton, 253 


30. A co-defendant against whom no evidence is given, may be examined 
as a witness in behalf of the co-defendant sued with him. 
Franklin’s Curator vs. Soward, 270 


31. The record of a suit brought by either party against a third, is 
admissible evidence to establish rem ipsam, i.e. that such a suit was brought 
and prosecuted to judgment. .oo.....sccsescccsseccesees Prall vs. Peet’s Curator, 275 


32. Parole evidence may be gone into, to show the consideration of a note. 
Hebert vs. Landry, 303 


33. Proof of partial payments are no evidence that the vendor has per- 
formed all the acts he was bound to perform, before he could demand the 
WOO Sosiccsiiica cal clibsts desstpecenrins wbessbvovess McDonough vs. Zacharie, 313 


34. A record from a court in this state does not require the certificate of 
the judge to give it authenticity.................csssesecssere Peck et al. vs. Gale, 320 


35. Where a party claims for services, and avers them to be worth so 
much, the defendant may, under the general issue, give evidence of a special 
eontract between the parties.................. Powers vs. Steamboat Patriot et al. 347 


36. Evidence cannot be received as to the existence of facts which are not 
put at issue by the pleadings..................0 Wehiaiicabicinte Stone vs. Clifford, 349 


37. In an action by an undertaker of work, the testimony of persons of 
the same class should be received cum grano deductionis. 
Courcelle vs. Lansans, 361 


38. Where the parties entered into a written contract to build for a certain 
sum, and afterwards made a verbal agreement, by which the original plan 
was changed, in an action by the undertaker on a quantum meruit the 
defendant may give in evidence the original contract to show the value of 
work under the verbal agreement. ............scceiscesceeecseees Sad seacvnecwcesete ab. 


39. Contradictory evidence does not authorise the reversal of a judg- 
ment on a question of fact.................06+ Babin vs. Phillipon’s Executors, 374 


40. A re-sale is one way of establishing the injury arising from a breach 
of contract, but it is not the sole way...............Wilbor vs. McGillicuddy, 382 


41. When a private instrument is referred to in a public act, executed 
between the same parties, and annexed to it, no further evidence is required 
of the authenticity of the act under private signature...... Delogny vs, Nash, 425 
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42. Parole testimony of an oral alteration in the written instructions 
@ammat Ie FOCCIVOEGs,...0.0,....ccccosccescccosccsapscssccnecesseent Pew vs. Livaudais, 459 


43. Testimony cannot be received, which is inconsistent with the 
pleadingS................++. Sueeceesce uses sessccssqqencneghontianent Young vs. Chaney, 462 


44. Any evidence which establishes a right to have them reduced, 
although it does not come under the head of compensation or payment, is 
MMO. cc itevscesscncane etdoancxnadeaccuinoauetamicecuin McCombs vs. Dunbar, 517 


45. Courts of justice will not require, after a great interval of time, the 
same exactness of proof, as in recent transactions............ Walker vs. Fort, 535 


46. Parole evidence may be received of the probable revenue of the 
common property... ............ aesoiats ed deaeesdee mai amaans caenaeaes Gosselin vs. Abat, 549 


47. Protests of captains of vessels are not good evidence, unless in the 
event of the death of the persons making them, nor can they be received to 
prove an authority in the master to sell the ship in case of risk of her Joss or 


icin cree csrercidasniey nabesedeeganiawtens roaneen Peck et al. vs. Gale, 321 
48. A certificate of a sale made by a parish judge in his character of 
aint 0 8 OTRIIOOM........« «cn. c0csercsnisconsivegsenanbaeengensdelapeiiemstia ab. 
EXECUTION. 


1. Under a forced alienation of property, the purchaser will acquire no 
title unless the formalities of the law be strictly complied with. 
Delogny vs. Smith, 418 


2. The return of the officer, that the property was sold after legal adver- 
tisements, is not conclusive............. PN OED Nite” Sede ye ab. 


3. The person whose property is sold under an execution, cannot be con- 
sidered as a party to the act of aalle.. oc. ... cccecsvceesenccdessovdncccavecceesenmteoes ab. 


4. The creditor cannot treat a conveyance as null, and proceed to sell the 
property. He must bring an action to set aside the conveyance, before he 


Ce lary OE6 CUiika cic ripectnticcncciicoeniad Childress vs. Allen, 477 
5. The purchaser of property at a forced sale, is not subrogated to the 
tights of the judgunent creditor... ...0..0.cecesancessdere, coscnrscertocnpascees ccosece «a 
EXCEPTIONS. 


1. Where there are exceptions sufficient to authorise a dismissal of the 
suit, any thing said or done, in relation to others, cannot affect the rights of 
eee 


FACTORS. 
1. Factors must execute their trust with care, and diligence, and rea- 
sonable despatels...........cscscccssrerececeoes aeivse ape . Jackson vs. Morse,: 555 


78 
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2. They must be prompt in communicating, distinct in their accounts, and 
punctual in their dealings............... webeepames eee denevenerans Jackson vs. Morse, 555 


FOREIGN LAWS. 
1. The laws of other States must be proved by evidence, to enable the 


Supreme Court to take judicial notice of them. When they are not so, the 


ease will be decided by our own laws......... BeWirisiecaee Crozier vs. Hodge, 357 
FRAUD. 
1. The charge of fraud against an insolvent debtor cannot be made unless 
within ten days after the appointment of syndics............. Blunt vs. Conn, 217 


2. Whether an action of nullity could in any shape be maintained to 
avoid the effects of a judgment of homologation when, subsequent thereto, 
proof could be adduced to show fraud in the insolvent. Quere ?............ ib. 


3. A contract fraudulent ab initio on the part of the buyer, is not transla- 
tive of property, and the owner may claim it as if it had never been sold. 
Prall vs. Peet’s Curator, 27 


4, Where property has been fraudulently alienated, if it be subsequently 
sold by the sheriff, for the vendor’s debts, the purchaser at that sale, and 
who was not a creditor of the vendor, cannot attack the conveyance. 

Childress vs. Allen, 477 


5. Where fraud is charged, the verdict of the jury will be affirmed, 
although the evidence upon which it was rendered, be not free from sus- 
Re ee eee eT Richardson vs. Parry, 529 


HEIRS. 


1. Whether in case there be heirs entitled to inherit jointly with an 
absentee, who is not known to have ceased to exist, they have or have not 
the right to the exclusive possession of the estate ?—Quere ? 
Babin vs. Phillipon’s Executors, 374 


2. When there are none such, the heirs of the absentee may be put in 
I ipinsiasdecerssncemsrnnspnsdinnns Race aweleas ce cosemene se paces seettescessccese ab. 


3. A stranger, claiming without right to be heir, neither acquires the 


rights, nor incurs the responsibility of one................+.00 Walker vs. Fort, 535 
INTEREST. 
1. Interest does not run on the price, after suit has been instituted against 
ho emias Gor the POMRNes,....3....cccrccsccccscederessccssves Daquin vs. Coiron, 404 


2. The judgment cannot cumulate the interest, which had accrued at the 
time stipulated for payment, with the principal sum due, and decree interest 
on the aggregate amount thus formed................ssesseees Nerault vs. Dodd, 431 
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3. The court cannot decree interest unless it be given by the award. 


Janes vs. Richard, 486 


INTERROGATORIES. 
1. If a party is required to answer interrogatories, and state whether he 
had not contracted to sell the property claimed, to the defendant, and he 
answers in the negative, his answers cannot be disregarded; unless the 
facts disclosed in them, show there was such a contract as the defendant 
IE, scvanicsnnsis sianeniven sentamaceehdeyedetaeleviavbnitieminias Bach vs. Hall, 116 


2. When the plaintiff is interrogated to declare whether certain slaves 
claimed by him, had not been sold by him to the defendant, and he denies 
it, his answers cannot be allowed to be disproved by witnesses: it would be 
establishing the sale by parole testimony, which is prohibited by the code... ib. 


INSURANCE. 


1. If a quantity of cotton in several warehouses be insured to a given 

amount, and the insured suffers a loss by the destruction of cotton in one of 

the warehouses to the amount insured, he is entitled to full indemnification. 
Nicolet et al. vs. Insurance Company, 366 


2. He is not compelled to reduce his claim in the proportion which the 
cotton destroyed, bears to the whole he had in the several warehouses,......_ ib. 


3. An error in a policy of insurance, may be corrected by the memoran- 
dum left by the insured, and the answer thereon, of the officer of the com- 
RUT ic incincsivsastictectuclend’ CN Lippincott vs. Insurance Company, 546 


INTERVENOR. 
1. An intervening party has no right to take advantage of the insufficiency 
of the pleadings or proceedings in attachment against a defendant. The 
aullities are relative only, and the defendant alone can urge them. 
Emerson vs. Fox, 178 


2. The owner of property, a partition of which is sued for in the Court of 
Probates, cannot intervene in order to obtain a decree of that court, recog- 
Site SEK sion diss ce ansscrctestemecnnsecucimaaionsed Curtis vs. Curtsi, 513 


INJUNCTION. 


1. In suing for damages on an injunction bond, it is sufficient to allege 
damages by the wrongful suing out the injunction with the bond annexed ; 
and to show that the injunction was either dissolved or abandoned in order 
to recover the amount of damages the party may prove he has sustained. 
Penniman vs. Richardson, 101 


2. The gist of the action is the wrongful suing out the injunction; and 
not the court from whence the writ enjoined came, which is merely inci- 
dental to it. Forno matter from what court, the injury was the same....... 2b. 
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3. When there is no reasonable ground for an appeal, it will be considered 
as frivolous, and the judgment below affirmed with ten per centum damages 
iid sic iaiAiterndinrniasnrmntiennses Penniman vs. Richardson, 101 


4. Where an order of seizure and sale is stayed by injunction, the party 
obtaining it, is confined, in the appellate court, to the grounds on which the 
injunction was obtained in the court below...........,...Landry vs. L’Eglise, 219 


5. A prayer that the injunction may be dissolved with twenty per centum 
damages, does not authorise judgment for these damages and fifty dollars 
as kip oe as saw nn cc oew dau oe ean ese ses. Rp ecbeabrusscecsecaesen se ctenssaeveecesne “as lee 

6. Under the act of 1831, the court in dissolving an injunction, may give 
damages to the amount of twenty per centum, though they have not been 
NOU Is osiaiidincsscdisnsin wedenors a lahat Bal tei wean eauaaei oe Saerus’ scaads cele 


7. The dissolution of an injunction is prima facie evidence, that damages 
have been sustained by the plaintiff in execution......... Florance vs. Nixon, 289 


8. A Court of Probates cannot take jurisdiction of a case in which it is 
asked, that the defendant be decreed to make a conveyance of a tract of 
1S | RT ea a A ie RL AIA ree RA tale Ira Rhodes vs. Rhodes, 308 ‘ 


INSOLVENT. 


1. Where a debtor presents his schedule and prays for a respite, whichis 
refused by his creditors, and ipso facto a cession of his property ensues, the 
law does not require a homologation of this refusal, but orders the pro- 
ceedings to continue as if the cession had taken place in the first instance. 

Arcenaux vs. his Creditors, «37 


2. Creditors who failed to attend the concurso or meeting of creditors, 
cannot plead ignorance of the law, or want of notice, in order to set aside 
the proceedings of those who attended and voted for syndics and the terms 
of the sale of the ceded property... .seissesecsessss sosessecccesecsesgeues tesees ‘esos OMS 


3. The sale of a surety debt alone is null and void, even if the principal 
debtor is insolvent. For insolvency does not destroy the principal obli- 
gation ; if it did, it would follow that the surety was discharged. 

, Andrus vs. Chretien, 48 


4. Privileged creditors who have been paid the amount of their debts 
cannot attack the regularity of the sale of the insolvent’s estate until 
they have returned the money. A demand of the syndics will not authorise 
SUCH AN ACION.........scccceeceevecseceees coescee Nolte ef al. vs. their Creditors, 264 


5. A syndic whose functions have not expired, may demand that the 
insolvent, who has come to better fortune should surrender his newly 
acquired property ; and in such a case the petition need not be sworn to. 
But the judgment must not be absolute; it must be to account, and an 
allowance must be made for the relief of the insolyent and his family. 

Morgan vs, Dalton, 333 
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6. When the creditors are represented as in a concurso, the right of pro- 


ceeding against an insolvent, belongs exclusively to the syndics. 
Rogers vs. Reynolds, 461 


7. A creditor of the insolvent residing out of the parish where the pro- 
ceedings take place, but within the state, is entitled to notice by letter from 
FT BT Seer ay ea RUT Moore vs. Jacobs, 524 


8._The responsibility of the syndic, for debts due the insolvent, which 
have come into his hands, depends upon the exercise of due diligence, 
Mellieur vs. his Creditors, 532 


9. Syndics are not bound in solidum for the acts of each other............. tb. 


10. The syndic when called on is bound to show the date when moneys 
ah Te pecne “a csonstenmecestoann secunaummmesensneh de® 1b. 


11. The estate of the insolvent is not responsible for a charge arising 
from the negligence of the syndic................cscccsesscesnecosspeseee ondescsesons ab. 


12. The syndic has no right to interest on his debt, after funds come into 
his hands sufficient to discharge it.............. igs Oics Uiroesp swells Venaasv eeusantade ab. 


13. A creditor is entitled to the amount for which he is placed on the 
bilan, unless it be shown he is placed there through error.................. Sua ¢@Re 


14. In contests between creditors of an insolvent estate, where the 
genuineness and legality of claims are controverted, the claimant is bound 
to establish his credit by strict proof................... Guerin vs. his Creditors, 558 


INDORSEMENT. 


1. A negotiable paper indorsed in blank, transfers the right to it, in fall 
property, to the holder, and he can maintain an action on it, without filling 
i Io cicernintioninesscemeandiciaummaiial Nerault vs. Dodd, 430 


JURIES. 


1. The act of 1830 repealing’ that of 1829 relative to juries in the parishes 
of Orleans and Jefferson, revives those in force before the repealed act. 
Praill vs. Peei’s Curator, 274 


2. The act of 1827, which requires the sheriff to summon not less than 
thirty-six jurors, does not inhibit him from summoning seventy-two........ - 1b. 


JOINT OWNER. 


1. A joint owner who neglects or refuses to answer a letter, by which his 
co-owner announces to him, he had purchased a stranded vessel formerly 
belonging to them, on joint account, cannot afterwards claim a portion of 
NB i os civsinsvstiniinwnescvndhtetsssecteteniesiaeana Peck et al. vs. Gale, 321 











622 INDEX OF 


PAGE, 
2. One joint proprietor may sell his share to another co-proprietor, and 
incur the responsibility of a vendor...............iescseseeees Daquin vs. Coiron, 404 


3. The joint owner of a lot, may enforce a mortgage, which he holds on 
the undivided portion of his co-proprietor, notwithstanding the pendency of 


© Ca Bar FOUN oi ii oi:s 5s stings vba en Ripe Ase ewes Gleises vs. Maignan, 530 
JUDGMENT. 
1. A confession of judgment on a condition, has no effect until the con- 
Chey Be COIR 0. sirqe is. visiessscinins viivigenmnyes M‘Donough vs. Zacharie, 313 
JURISDICTION. 


1. Where one of several heirs appoints another of the heirs as agent to 
sell and dispose of the joint property, and pay over the portion coming to 
the heir who constitutes him her agent, she can sue him in the District 
Court and compel him to render an account of his agency. 
Bronaugh vs. Bowles, 120 


2. The defendant residing in one parish, the District Court of another 
jurisdiction cannot take cognizance of a suit against him. Jurisdiction is 
denied to all courts but those of the defendant’s domicil; unless expressly 
given by the code....... pupapnnunitincnnndanbninsiiasKmonenies Thomas vs. Dixon, 125 


3. Where there is no property of an estate on which the Court of 
Probates can act, a suit to set aside a conveyance made to the ancestor by 
one of the heirs, must be instituted in the courts of ordinary jurisdiction. 
Benoit vs. Benoit, 223 


4, Courts of Probate have exclusive jurisdiction in all cases of passive 
debts of a succession, administered by a curator, executor, &c. 
Prall vs. Peet’s Curator, 274 


5. The Criminal Court is without jurisdiction in a suit, on a recogni- 
IE Ei ai nis nen s ic sicncetssuttbciniacievevergstieesne’ Peirce vs. Morgan, 342 


6. The District Court has no jurisdiction of a suit against minors under 
the age of puberty, who are not represented in the state, although a curator 
ad hoc be appointed to defend them................. Sm oland vs. Stephens, 483 


7. The District Court cannot entertain jurisdiction of a suit to annul the 
judgment of a Court of Probates, appointing an administrator to an estate. 
M‘Combs vs.Dunbar, 517 


LANDS. 

1. Lands held for a series of years in virtue of a Spanish grant and 
survey, and which have been confirmed by the United States government, 
will not be disturbed by adverse claims, evidenced by titles of similar per- 
fections, but later in date; and especially when they do not call for the 
locus in quo, but only for land near and adjoining it. . 

Palfrey vs. Martinet al. 40 
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2. Claimants who have possessed and made improvements on the dis- 
puted premises, will be allowed to claim the benefit of them, although they 
have been enjoined not to remove them, or had them allowed in the suit 
SOI 00.5 se cccinssnsnsspagesineias aancieeeseianones Palfrey vs. Martin, 


3. A settler by virtue of a pre-emption right who enters the land, and 
makes a payment according to law, cannot be ousted by a sale of the same 
tract to a subsequent purchaser, unless the settler failed to make the subse- 
quent payment: The forfeiture that might have arisen from that circum- 
stance is waived by the law of May 4th, 1826............ Godeau vs. Phillips, 


4. In the sale of a tract of land containing a specific quantity of acres for 


a certain price or sum, and within certain described limits and boundaries, 


if the quantity of acres it actually contains fall short of that sold, the vendee 
cannot compel the vendor to make up the deficiency. 
Johnston vs. Quarles, 


5. There can be no increase or dimnution in the sum paid, on account of 
deficiency or disagreement in the measure or quantity sold, when the object 
is designated by the adjoining tenements and sold from boundary to 
OURS eo o5 5 257 Joc ead.co cen cccaccacutcodncanccacecedavascecaacwacadcenantadacestoxeead 


6. So if a tract of land is sold to contain three hundred and twenty arpents 
for five thousand dollars, and described as bounded by a bayou in front and 
tenements above and below; and on measurement it is found to contain 
only two hundred and seventy-five arpents, the purchaser cannot recover 
i CAI 5s isdn cc esenco ys caronescessdecvensnceensbemanttecrteninnneaaeiabieh 


7. In the confirmation of land titles by the United States Land Com- 
missioners, if the sale to the grantee and claimant was not fully established, 
the confirmation enured to the benefit of him who held the original or 
TORTI CNIS cs on ad cisiedns ovo ndeuaccenstecdiavasventaeendeiend Sackett vs. Hooper, 


8. The acts of Congress granting donations of land on settlement fights, 
expressly gives the preference in case of conflict to that which is based ona 
written evidence of claim derived from the Spanish government. 


Swift vs. Williams, 
LESSOR. 


1. If by a clause in the lease, the lessors are authorised to resume the 
premises, if the lessee neglect to keep a road in good order; the state of the 
road may be proven by witnesses............ Navigation Company vs. Allard, 


MINORS, TUTORS AND CURATORS. 


1. Minors ef al. claiming redress against their tutors e¢ al. are bound to 
pursue them in the alternative, demanding an account or payment of such 
sums as they may suppose to be due. In such a case the remedy by ordi- 
nary attachment is not legal, and when a tutor or curator, absent from 
the state, is sought to be made liable for his administration of an estate, the 


PAGE. 


59 


ab. 


ib. 
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pursuit can be rendered legal in no other way than by the interposition of a 
CUT RCT i PR EOI hic ea aah eA Collins vs. Batterson, 242 


2. The curator of the succession of a deceased partner is to cause an 
inventory and appraisement to be made of the portion of the deceased 
SO cecccsc ove scccusect bxvsoassetes are Prall vs. Peet’s Curator, 274 


3. The curator of a vacant succession is the proper representative of the 
heirs, and a judgment in his capacity of curator, is as valid and efficacious 
against the succession, as if rendered against the heirs..............:..0ssesseee ib. 


4. When goods on which a party has a privilege are sequestered and sold 
by consent, he has a privilege on the proceeds.............s.csceccseseeseeeeserees 274 


5. When made a party to a suit pending before the partner’s death, 
against the partners, the curator cannot require the transfer of the suit to 
cen ttt INNA a NOIRE A el On IN ab. 


6. An emancipated minor has a right to receive the balance of his estate 
in money or notes in the hands of his tutor, without the intervention of a 
family meeting.................ssesee eeeeees tdeirs of Withers vs. his Executors, 363 


7. The law requiring opposition to be made within ten days to the 
appointment of curators, is limited to cases, wherein regular notice has been 
re i cisings ech este mnssnentirensseene Tilden vs. Kendrick, 471 


8. Persons living out of the parish where the succession is opened, but 
having a domicil in the state, are competent to be appointed curators........ ib. 


9. Whether, when minors are removed permanently without the state, 
with their tutor by nature, and the succession or any part of it, to which 
they may be entitled, remains, it should be administered as a vacant suc- 
cession. Quere ?...... Sicuetnenesenscspeasebind pomrbinekakant Roland vs. Stephens, 483 


10. A minor, emancipated by marriage, may dispose of and alienate his 
moveable property, without the consent of a family meeting, or the 
authority of the judge...........cccccscccoorsceeses Grigsby vs. Leuisiana Bank, 491 


11. The minor, emancipated by marriage, has a right to demand of her 
curatrix an account of her administration............ Guaienne et al. vs. Hepp, 515 


12. A minor is not affected by a sale which his co-heir makes, nor in 
such a case is his claim barred by prescription.. ............. Walker vs. Fort, 535 


MOURNING DRESSES. 


1. The widow’s claim for sustenance, habitation and mourning dresses on 
the estate of her deceased husband, is only allowed in cases where the wife 
brought a dowry, and when she relinquishes the interest arising on it the 
RF neve ctivenrincinapavosserinntaeiees 1apien iovingnnenneel Hagan. vs. Sompeyrac, 154 








m 
co 


las 
thi 


ev! 
ev: 
wi 


pri 








PRINCIPAL MATTERS. 625 


; PAGE. 
2, The claim of the wife upon the estate of the husband for habitation, 


mourning dresses, &c. is limited to cases, which show a settlement and 


eonstitation.of GOWTy 6... ..vaayesonicoasih aape-ennsendance ee Pool vs. Pool, 465 
MORTGAGE. 
1. The third possessor may plead that the act of mortgage does not 
authorise the executory processe.............s0000s M Donough vs. Zacharie, 313 


2. The mortgagor cannot complain that only part of the premises were 
seized, though he might object that this part was more than sufficient to 
euthally Gio: Gebhe: 6éiiincicss. tesics ctsicencredasipailedtpbeCes wis Gaiennie vs. Questi, 433 


MOTHER TONGUE. 


1. The objection, that the proceedings were not in the French and English 
languages, will not avail, unless there be evidence on the record to show, 
that French wasthe mother tongue of the party............... Lafon vs. Smith, 473 


NOTICE. 


1. When the report of experts or auditors is made out it is necessary 
that it be filed, and the motion to homologate it be made in open court, 
before notice to the adverse party, to show cause, &c. and ten days allowed 
to make the opposition, after the motion to homologate. 


: Thomasson et al. vs. Waters, 71 


2. In;cases where the law requires notice to be given, the terms of it 
must be complied With...........cccssce ssscsochstecsesssesscess Stone vs. Clifford, 349 


NEW TRIAL. 


1. A new trial willnot be granted on the ground of newly discovered 
evidence, if it appears from the affidavit of the party applying, that that 
evidence consists in the testimony of a person whom he had summoned as a 
witness and dismissed without examination........ Wilbor vs. McGillicuddy, 382 


NONSUIT. 


1. Judgment of non-suit irregularly obtained, will be set aside. 
Poydras vs. Tusson, 443 


OPPOSITION. 


1. The right of third parties to oppose an execution, is limited to cases, 
where the person making the opposition is the owner of the thing, or has a 
privilege On it. ..........cecesssoee ge sercaheestusesienses’ deceeee Skillman vs. Purnell, 494 


79 
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OVERSEER. _ 
1. If an overseer be employed for one year, but discharged without cause 
before its expiration, he may at once sue for his wages. But if he be recon- 
ciled with his employer and resumes the management of the plantation, he 
cannot sue until the expiration of the year.................. Chevalier vs. Borie, 299 


PARTNERS. 


1. Where two partners in trade, agree on a partition of their partnership 
property, and to wind up their business, and one of them sells to the other 
all his interest in the concern, which consists of debts due to the partner- 
nership, &c., he guarantees to the vendee, not only the solvency of the 
debtors, but is bound in warranty to make good the loss occasioned by 
their imsolveney............ iste Nieatebeise Morgan vs. Davenport, 184 


PAGE, 


2. Where the obligation is made to a commercial firm, the parties com- 
posing it must join in the action. ...........sccceessseseeesees Crozier vs. Hodge, 357 





3. A surviving partner is excluded from the curatorship of his deceased 
IR cnaicsieis eich vinicenumsveamapecinrenl ae roimaeiiaie Tilden vs. Kendrick, 471 


4. A commercial partnership is confined te personal property, and if real 
~ estate be acquired by the firm, it will be joint and not partnership property. 
“Skillman vs. Purnell, 494 | 


5. Partnership effects are first responsible for partnership debts.,.......... -  o. 


PARTITION. 


1. A map or plat, on which the division lines of several co-proprietors of 
a tract of land are traced out and laid down, forms a complete partition of 
‘the joint property, as if each line had been actually run and marked by the 
TO ic icine ccpurensenmesviampebidpitlnseennatagott Compton vs. Mathews, 128 





2. Partitions may be made either really or intellectually ; and an intel- 
lectual division may not only be made of rights and actions, but also of cor- 
poreal objects.............. ‘nicemeeuctiandubbaibpubpinindipilton icv siideavecwisesens cocee 


3. Co-heirs after partition, remain warrantors to one another for any 
trouble and eviction, which proceeds from causes anterior to the partition ; 
and guarantee, that the debtors of the succession, are solvent the time the 
debts become duc. The same rules and obligations apply to partners in 
WOO. 2. gevasiidese piiceciepnldnesnciuseomnsirnetestntenaenenenes Morgan vs. Davenport, 
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4. And where in any partition, sale, exchange or transaction, between 
co-heirs or partners in trade, which has for its object, the division of the 
community or partnership property, if the vendee, or any of them suffers 
lesion of more than one-fourth of the true value of the thing; he can cause 
the rescission of the partition, transaction, &c.; and compel the vendors or 
other co-heirs or partners to make good the loss................s0s00008 purer ab. 
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PARAPHERNAL ‘PROPERTY. a 


1. A slave which is paraphernal property belonging to the wife, cannot - 
be sold for the state and parish taxes assessed against the husband, although 
the slave in question be included in the assessment. 
Harrison et al. vs. Faulk et al. 68 


2. The circumstance of a separation of property between the husband 
and wife, in which the latter obtained a judgment against her husband fora 
specific sum in money, does not alter the situation of the paraphernal or 
extra dotal property of the wife which remained to her in kind............... ib 


3. The purchaser of the wife’s paraphernal property, cannot call in ques- 
tion her title to that which was given in exchange for it.. Vewsow vs. Adams, 23} 


4, Where paraphernal property of the wife is given in exchange, that 
received in place of it, partakes of the same character, and cannot be 
alienated by the husband, without her consent.................0+6 eiissgemens bandas ab. 


POLICE JURY. 


1. An authority conferred on an inspector of cattle by the police jury of 
St Martin, to inspect “all droves intended to be taken out of the parish of 


St. Martin, to be sold on the Mississippi,” does not authorise the inspector to 


demand fees of drovers passing through St. Martin from other parishes. 
Fagot vs. Graderigo, 13 


2..The police jury have power only to pass laws and ordinances, and 
make regulations relative to the property which is owned and limited to 
their respective parishes, or brought there for deposite or sale..............+0 - tbh 


3. The circumstance of property passing through their jurisdictional 
limits, does not authorise them to stop it for inspection or any other purpose. ib. 


4. The right of the public authority to establish and regulate ferries has 
been exercised both by the ancient and modern laws of this state. And 
the police juries can sell the privilege to keep one to the highest bidder, and 
CneUed FRNA ...0600..csenesseessireeenes Parish Treasurer vs. Russell et al. 93 


5. The legislature has conferred authority .on the police jury to establish 
ferries and sell the privilege of keeping them, to the highest bidder, even at 
places where private ferries have been Kept.............scssssseessrsessesesssees a 


POWER OF ATTORNEY. 


"1. The old Civil Code authorised a power of attorney to be given by the 
wife to the husband to receive her paraphernal property, either verbally or 
in writing........ SSS: RS vs. Borel et al. 30 
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PLEDGE. 


1. Property in expectancy may be the object of a contract of sale, but 
not of pledge, as the latter requires delivery............ Hagan vs. Sompeyrac, 154 


PAGE, 


2. There cannot be a pledge without a notarial act, or sous seing privé, 
GE Ge riceninesecnspmricagee<neienrneinasusnenans Shaw’s Syndic vs. Newton, 528 


PRESCRIPTION. 


1. An action to set aside a contract between a debtor and his creditor, 
made when the former was in insolvent circumstances to the knowledge of 
the creditor, and by which apreference is given to one creditor over 
another, must be commenced within a year after the making such contract. 

Petit vs. his Creditors, 26 


2, A creditor may institute suit within one year after having obtained 
judgment against his debtor to set aside a fraudulent sale or disposition of 
his property, to the prejudice of his creditors; but such suit must have 
reference to fraudulent acts of a debtor, which indicate something more 
than a bare preference to one of his creditors................-sccccseceneseesesseee Ob. 


3. The plea of prescription will be considered as contradicted, when the 
same party alleges they are proprietors in common with the adverse party. 
Palfrey vs. Martin et al. 40 


4. Prescription does not begin to run until the creditor can sue. 
: Landry vs. L’Eglise, 219 


5. If there be an agreement for the construction of a sugar mill, the 
period of prescription of the redhibitory action does not run from its date, 
Lobdell vs. Parker, 328 


6. The mortgagee creditor, may oppose the plea of prescription, though 
the estate be not insolvent, and ¢hat whether there is an estate to be 
acquired, or a debt to be extinguished.....,.................Durnford vs. Clark, 199 


7. The authority to acknowledge a debt must be special; attorneys at 
St RE NTO RTE BEE. ois Sie esccncccerspesscnscsossesvscsccouessees eeces ERs 


_8. Prescription runs against a vacant estate, though no curator has been 
appointed.......... gis onaeeecasen sy abs diplevosaweses stu cevasss ceeneedue eens caumasene sues ib, 


9. Prescription plead by one creditor does not enure to the benefit of 
SAOLTOL CROUNOR 555 ns casas cas wats oreer gs 1305 diy ges canaiehseen Dob ys tee oe cece esenesvaceenese ab. 


10. Where the estate is solvent, the chirographary creditor has no right 
to plead prescription against another creditor’s demand.....,............c000008 00. 


11. A promise to pay a debt can be considered in no other light, but an 


acknowledgment of its existence............ ..esss+++s000esCarraby vs. Navarre, 262 
+ 
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12. One cannot renounce the right of pleading prescription, which may 


be thereafter acquired, but the debtor may renew his obligation, so as to 
make the time run from his acknowledgment, and not from the date of the 
GRGAFOMONE,.....000rcccvcrccccceccerercrercsreve ccccececsesesenest Carraby vs. Navarre, 262 


13. If it appear from the allegations in the petition that the plaintiffs 
claim is based upon the illegal acts of the defendant, it constitutes an 
offence or quasi offence, and the action is barred by the prescription of one 


FOOT > orevanccescnce sverscececcecenensensmns sonpenehonnammospmatesmiene Wood vs. Foster, 338 
14. Prescription may be pleaded in the Supreme Court, at any time 
before final judgment...........ccccsseccreececeeeee Percy ef al. vs. Millaudon et al. 568 
PRIVILEGE. 


1. Where creditors accept a conveyance of the property of their debtor to 
secure the payment of a debt due to them, by public act a vente a remeré, and 
reconvey it, for a sum sufficient to cover their debt, and allow a credit; 
they thereby become privileged and mortgaged creditors of the insolvent, 
to the amount of such sale..............ccccccecssseecseces Petit vs. his Creditors, 26 


2. Creditors who have made advances to a planter on the faith of a letter, 
pledging his crop then growing, cannot claim a privilege on the proceeds of 
the crop sold by the syndic of the planter and debtor. 
Hagan vs. Sompeyrac, 154 


3. If the advance made by the creditor has been employed to take up a 
note of the debtor in bank and secured by a mortgage, he might have 
insisted on being subrogated to the rights of the bank against the debtor, 
and in doing so, would have had a mortgage on the debtor’s plantation, but 
np privilege om the crop GTO ine ia..... 0vscescccsccesannansauregneornneheeionsecabinn tb. 


4. There was no antichresis or pledge in this case, but only a promise of 
payment out of the proceeds of the crop, which the creditor was not 
authorised to enter upon the land and reap the fruits until he was paid......, ab, 


5. The state has no privilege for taxes due itby any of its delinquent 
RII einai se tanqeanivnnainnuniionaniahints ane huhcndicetbedpaiemedeimercepiideabiens ab. 


PROMISSORY NOTE. 


1. The negotiability of a promissory note made in that form, is not 
restrained or in any manner altered, by the circumstance of its being 
paraphed ne varietur by a notary public................ Abat vs. Gormley et ul. 238 


2. The bona fide endorsee of a promissory note is not responsible for 
any equity existing between the maker and payee; but where the con- 
sideration of the note was a transaction between the maker and the party to 
whom it was endorsed; and the note was made payable to a third person 
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to obtain his security, the equity may be gone into an action between the 
endorsee and makeT..,..........cccsecssceccseves sseseeees «- Lanclos vs. Robertson, 259 


8. Where three individuals are bound in solido for the‘whole amount of 
a note, if the holder accept a less sum from two of the drawers, who are 


released from responsibility, the endorser is discharged..... Abat vs. Holmes, 351 
4. The holder of a note has no right to change the obligation of the makers, 
without the consent of the endorser.............c00s.scscsseccesescvcrescecscescees ib 


5. When the obligation is joint, all the obligors must be made parties to the 
WU WS certs bbc c Bestia ie ccbsiosc baicaSee obaveassneswees nee Barrow vs. Norwood, 437 


6. A bill payable to several, or a joint note, produces a joint not a several 
CCS coe oe eeu e Sunde ce eens OB G6 ai aS eeu oebadeca dass vs eueedeceuevstnieee ab. 


7. On a joint note, the parties are only responsible for their virile share. ib. 


PRACTICE. 


1. At the time the Civil Code was adopted, laws might be passed in 
both languages ; and, in construing this work, effect will, if possible, be 
given to both the English and the French texts......... Borel vs. Borel et al., 30 


2. But if the law, as written in each language, presents different ideas, a 
compliance with either is sufficiont............cccccccsescccssseccssscccececs coseseese ab. 


3. When the evidence leaves the facts of a cause in doubt, this court will 
not reverse the judgment of the judge a guo, who knew the parties and the 
witnesses in the case.............0.s.05 ak emmepeca’ Solibellas vs. Reeves’s Curator, 55 


4. The verdict of the jury will be considered as responding to the issues 
made by the pleadings, when there is any doubt as to its application, unless 
it clearly expresses the contrary................ Harrvwon et al. vs. Faulk etal., 68 


5. A suitis properly brought in the name of the parish treasurer, on a 
note payable to him, for the sale of a public ferry, when the ordinance of the 
police jury requires bonds taken for this object, to be given in his name. 

Parish Treasurer vs. Russell, 93 


6. In a suit on a note payable in cotton, it is sufficient to set out the note 
and the breach of the contract arising on it, to enable the plaintiff to recover 
the value of the cotton as damagesS................sssseees Hunter vs. Spurlock, 97 


7. It is not required that an answer containing a demand in re-convention 
should be served on the plaintiff. The latter is in court, and is bound to 
take notice of the issues the law raises without an answef...............ecseeee ab. 


8. According to the 312th article of the Code of Practice, three judicial 
days must elapse and intervene between taking judgment by default and 
making it fina], or the judgment will be reversed and set aside. 

Hall vs. Mulholland, 113 
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9. If answers to interrogatories are presented to be filed after the trial 


has commenced, the adverse party may have time allowed to except or 
object to them, by a continuance or postponement of the cause ; but he cannot 
Ghent to GRE TI 5c oo cacc sc cc ccs cecncostunnstascseee Bronaugh vs. Bowles, 120 


10. A joint heir or joint proprietor or co-parcenor can sue and maintain 
a petitory action against a mere possessor without title for the whole undi- 
vided succession or property...........+...cececceceeseeeers Compton vs. Mathews, 128 


11. Plaintiffs in a petitory action must recover by the strength of their 
own title, and not by the weakness of that of their adversary. 
Phillips vs. Flint, 146 


12. An order dismissing a rule, which would in effect have operated asa 
final judgment against the party, requires the signature of the judge. 
Collerton vs. M‘Leary, 429 


13. A suit which is terminated, is as if it had never been instituted. 
Thompson, vs. Dupuy, 432 


14. The assignee of an act of sale in the nature of a vente a réméré can 
institute a possessory action against the vendor and recover possession of 
the property sold, and hold it subject to the conditions of the vente a réméré, 
as made to the original purchaser..................02000000 Bullard vs. Phillips, 151 


15. Trying a cause, on a day different from that set for trial, is not per se, 
such an irregularity as calls for a reversal of the judgment. It is only where 
it furnishes grounds to believe, that the parties were not heard, that such a 
consequence follows. .............sceseeeceees eos stanetethasiia Janes vs. Richard, 486 


16. In construing instruments, the intention of the parties, when it can be 
ascertained, always exercises a powerful influence in the interpretation of 
the language used, and to ascertain that intention, all parts of the writing 
must be looked into, and the whole considered................ Walker vs. Fort, 535 


PLEADINGS. 


1. An allegation that work was defectively executed, necessarily carries 
with it the allegation that damages have been sustained. 
Thornton vs. Linton, 253 


2. If work is to be paid for by instalments before it is finished, pleading 
payment does not admit the work was executed according to contract....... ib. 


3. In an action for illegally suing out an injunction, an allegation that the 
writ was dissolved, coupled with an averment, that the defendant had been 
enabled to move his property out of the reach of process, sufficiently charged, 
that the writ was wrongfully sued out, and that damage was sustained by 
issuing it.......... bicdvas geste Aso th bats vévesebdaetsttneaoul Florance vs. Nixon, 289 
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4. Itis sufficient if the plaintiff state his case clearly in the petition, if he ‘ 
does, technical objections cannot affect it.................. Florance vs. Nixon, 289 


5. A plea admitting the execution of the note sued on, but denying it was a 1 
legally transferred to the plaintiff so as to authorise him to recover, is a { 
general defence, not a declinatory or dilatory plea............ Questi vs. Griffe, 306 4 


6. All matters of defence set up in the answer, are open to every objection 4 1 
of law and fact, as if these objections were specially pleaded. 1 
Daquin vs. Coiron, 387 


7. Under a special allegation of one kind of title, another cannot be : 3 
POW B Ore cceosnes Oras cik ss Gwaccacctush ele son ees\cvoneveouseem Delogny vs. Smith, 418 To 


8. Plaintiffs must be understood to claim in that capacity, in which they 
have a right to claim, on the facts stated......... Pecreceesscsns Walker vs. Fort, 535 i 


PROMULGATION. 


1. Courts are bound to take notice of the date laws are promulgated, i , 
although no evidence be adduced of the fact of promulgation. They are also 
bound to notice public laws, whether brought under their attention or not. | 

L’ Eglise vs. Brenton, 435 


PROCEEDINGS IN REM. 


1. Proceedings in rem, are confined to cases in which the thing is aban- 
doned, and the owner unknown or absent.........0-...... Gazzam vs. Wright, 449 


RES JUDICATA. | 
1. The decision in favor of the validity of a will, in a suit between the 
heir and executor, does not form res judicata as to the rights of legatees 
under the will. Parties must be heard before they are condemned, and the 
legatees were not represented by the executor who defended the will. 
Valsain vs. Cloutier, 170 


RECONVENTION. 


_ 1. Whether a plaintiff can be re-convened for a trespass committed by | ab 
bln eee eee P52, 5560 ccecnscs pracsesssvensiccnsese Richardson vs. Perillat, 208 | 








2. Where the plaintiff takes a non-suit, the defendant’s claim in re-con- 
vention will be disregarded, if he be left in the situation he was before the 
MET aa cic niignghone M‘Donough vs. Hart et al., 457 








1. A verbal sale, accompanied by delivery of real or immoveable property, 
and of immediate and continued possession of the vendee, was valid under 
the laws of Spain, and before the adoption of the Civil Code, especially of 

MAD TIMD LEON «ep eek rida ae er shiweectsstesesueieeugise Sackett vs. Hooper, 104 








Ea Ie 
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2, An undivided portion or share of a co-heir of a succession cannot be 
seized and sold under execution. But such sale involves a relative nullity, 
which can only be taken advantage of by a person having a just title at the 
time, in an action of rescission................. Sossagieecseasiee Phillips vs. Flint, 


3, fn the sale of a slave in a state where the property passes by verbal 
sale and delivery, if the vendee suffers the vendor to retain possession, and 
he sells and delivers the things sold, to a second vendee, the latter will hold 
it in'preference to the first................cccsseceesscevereeeseces Madry vs. Young, 


4. Soa slave thus sold, being accompanied with delivery and payment of 
the price, transfers all the vendor’s right and interest, and needs no written 


5. A contract of sale is perfect between the parties by their agreement ; 
but it is necessary there should be a tradition, or delivery of the property, 
to vest it in the purchaser................scccseceeeeeereseaeenses Emerson vs. Fox, 


6. The law considers the tradition, or delivery of immoveables as always 
accompanying the public act, which transfers the property: But if this 
property is attached by a creditor, it forms a legal] obstacle to the delivery : 
The law does not consider that as done, which cannot be done................++ 


7. Soin a sale from one partner to another, of property, made communi 
dividendo, the vendee is not presumed to take the property at his risk, unless 
he expressly assume it, and if he suffers lesion of one-fourth, he has his action 
OF ree an inocs iii dvetensieee coasicecd deadecoen Morgan vs. Davenport, 


8. The curator of minors owes them interest on all sums due by him to 
the estate, from the day of his appointment, if they were due. If not due, 
only from the day of payment............ esntnnoos Fulton et al. vs. Curtis et al., 


9. The curator owes interest for all sums from the time they came into 
his hands, unless he shows he put them out at interest ..... eevacensass enetne “ 


10. There is no validity in an auction sale of real property, unless the 
assent of the owner be given in writing, or otherwise admitted. 
Pew vs. Livaudais, 


11. The validity of ‘a sale depends, not on a price being expressed with 
certainty in the act, but that a price certain, should be agreed on by the 
DOK CIOM as Sic cientgensd be deivesh inp ditpedette tah or shirts +o» Walker vs. Fort, 


SHERIFF. 

1. A sheriff who sells property, under execution, on twelvemonths’ credit 
and omits to include a sufficient sum, in the twelve months’ bond, to satisfy 
the debt, interest and costs, when the amount of the property sold was 
sufficient, makes himself liable to the debtor or defendant in execution for 
the deficiency............ eh catinetian tt eiauarerseneeels Dugat vs. Villejoin et al., 

80 
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2. If the property sold be insufficient to satisfy the oldest mortgage, the 
sheriff must cancel posterior ones.................ceeesee0e Casanova vs. Aregno, 211 


3. The ministerial officer will be protected by a writ issuing from a court 
of competent jurisdiction, although the issuing of the writ be erroneous. 
, Went vs. Morgan, 311 


4. There is no law which requires, or would authorise, the sheriff to wait 
three days for the bidder to find security.......................afon. vs. Smith, 473 


5. A return by the sheriff, is prima facie evidence between the parties to a 
oiape eirenrewawbed anges tefenep es wasenia pranbpoileyosanilgneeoed cess ve 2d. 


SEIZURE AND SALE. 
1. Although a special mortgage be renounced, yet the vendor may exercise 
his privilege by the executory procees, when it appears by evidence, that he 
was to retain his general lien.......00......cccseceseeeceesees Howard vs. ‘Thomas, 109 





sereteenettneen eeeeneneeene eens a eS 


2. When a deed of sale recites that certain notes or drafts have been 
given, and when paid, are to be in discharge or payment of the price of the 
object sold; in case of non-payment, the vendor can obtain his order of 
seizure and sale ‘on the deed and vendor’s privilege, by showing that the 
notes or drafts remain unpaid.........,....... pine aaa alnUE EAR gee unis ab. 


3. If in the act of sale it is stipulated, that the vendor shall perform certain 
acts, and that on his failure, the vedee may withhold or suspend the payment 
of the price, no order of seizure can be obtained, until the stipulation be 
CT iii shininvhtinndiiteds cedinvoaeinieii M‘Donough vs. Zacharie, 313 


4. The 642d and 746th article of the Code of Practice, are not'in opposi- 
tion to each other, but afford a double remedy; that is, the plaintiff may 
‘either proceed by the executory. process, or cause the fi. fa. to be directed 
to the parish, where the property of the defendant is situated. 
Lafon vs. Smith, 473 


i 
H 


| 
| 
| 
| 
| 
| 
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| 
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SLANDER. 


1. Whether it is necessary to prove malice, or show actual damage sus- 
tained from the words spoken in an action of slander.—Quere ? 
Cauchoiz vs. Dupuy, 206 


2. In an aetion of slander, malice need not be expressly proved, it may be 
Pisin satiesacsssicsisnststocneicsesscoadiiniia ischial easgoe seco se veers geniberssesocces tb. 


SOLIDARITY. 
1. Where a suit is against persons bound in solido, according to the pro- 
visions of law which define the obligations of commercial partners, the 


judgment carries with it solidarity, even although it be not expressed. 
Prall vs. Peet’s Curator, 275 














PRINCIPAL MATTERS. 635 


PAGE. 
STATU LIBER. 


1. Where the parent of aslave child declares in a public act, that she gave 
her child its freedom from the moment of her death, the child is made a 
statu liber until the happening of the event upon which it becomes free. 
Valsain vs. Cloutier, 170 





2, By the laws of Spain, and while they were in force it was the law here 
that a legacy or dohation made to a slave enured to the benefit of the master 
* in the same manner as if the gift was directly made to him,.................0008 4b, 


SURETY. 


1. The obligation of a surety is an accessory to the principal obligation, 
and must follow it ; so that the former cannot be sold without the latter. 
Andrus vs. Chretien 48 


2. The person who receives a debt as collateral security, is not otherwise 
responsible for it, except inasmuch as he has failed in discharging the duties 
of agent in making the collection.................cessseeees Carraby vs. Navarre, 262 


SLAVES. 


1. The acts of the legislature of 1807 and 1809, in relation to runaway 


alaves are penal, and have relation to public offences. 
Roquet vs. Richardson, 452 


2. Whether the owner of a slave, which may have been concealed, or 
hired without license, can pursue the person offending in a civil action, and 
on proof of the offence recover the penalty prescribed by law. Quere?.... ib, 


3. A person who holds possession of a slave without right or title, although 
his motives be not criminal, is,liable for expenses, to which the owner is put 
We ON TF aioe nnescccrecncessessenscncsnnssamrennnahsecelaneteseneumsaanante ab. 


SUMMARY TRIAL. 


1. The only difference between the summary and ordinary trial, is, that 
the former need not wait its regular term on the docket, but that any, and 


an early day may be selected, and that a jury is not required. 
Love vs. Banks, 480 


2. The provisions of the Code of Practice, with regard to summary trials, 
were intended solely for the courts of New-Orleans...............ssessseseeseees ib. 


SUCCESSION. 


1. A settlement of the accounts of an executor, is no bar to an action 
against him for malfeasance in his administration......... Young vs. Chaney, 462 
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2. Although the debts of the succession be increased after the death of ier 
the testator, the executor is not responsible, unless it ‘be shown that the 
increase was owing to his misconduct, or improper application of the funds. 

Young vs. Chaney, 462 


3. Executors can only charge two and a half per centum on the value of 
the succession, as estimated by inventory, Any claim for care and trouble 
exceeding that must be established by testimony..,................+. eatin’ . tb. 


TABLEAU. 


1. If on an opposition to the homologation of a tableau a creditor has a 
special judgment, altering in part the situation or amount of his claim, and 
another complains of this alteration and appeals, the appeal must be taken 
from the special judgment complained of, and not from the general judg- 
| I OTE Fulton et al. vs. Curtis, et al. 192 


- 2, The endorser who has paid the note, is entitled on the tableau, to the 
place his endorsee would have occupied................ Suares vs. his Creditors, 341 


TAX. 


1. The corporation of New-Orleans is deprived of the power to lay taxes 
on property either real or personal, owned and held out of the limits of the 
incorporated part of the city and fauxbourgs, although within the general 
limits as defined by the act of incorporation of 1805. 


Lefferranderie vs. Mayor, 246 


2. When the corporation sells the right to receive a tax which has been 
illegally imposed, and cannot be collected, it is responsible in damages....... ib- 


8. The state is entitled to the tax on foreign legacies which became due 
before the repeal of the act establishing it, notwithstanding that repeal. 
Arnaud’s Heirs vs. Executor, 336 


4. The act of the legislature, which requires that property seized for 
taxes, be sold after three months advertisement, means the three months 
immediately preceding the sale..... ......c0s.cceeceseceeseces Delogny vs. Smith, 418 


5. The state is entitled to the tax on successions accruing to foreigners, 
which became due before the repeal of the act establishing it, notwithstand- 
PN isi és sia cscctcecevnetewsivveiieds Quessart’s Heirs vs. Canonge, 560 


THIRD PARTY. 


1. A third party may avail himself of the nullity of a judgment when it 
forms the only legal basis of the action against him......Collins vs. Batlerson, 242 
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USURY. 


1. A contract by which ten per centum per annum, is to be paid for the 
joan of money, and two and a half per centum for advancing it, is usurious. 
Daquin vs. Coiron, 387 


2, And nothing but the principal can be recovered..............s.csseeseeseeee 00. 


3. An original agreement to pay six per centum, may be enlarged to ten. ib. 


4, An original agreement to pay interest at six per centum is not avoided 
by the partieseubsequently entering into an usurious contract, in relation 
to further forbearance after the debt becomes due.......... Recb ca een woseees4D. 404 


VIA EXECUTIVA. 


1. The order for a writ of seizure and sale, is the judgment in the via 
CLC SEE ies once cqu ne ce cnnbeauadedencneen M' Donough vs. Zacharie, 313 


VENDOR. 


1. The vendor of a slave who takes a draft on a third person, who accepts 

and pays it, cannot at the request of the latter, make him a title to the slave, 

when he is only required to deliver to him the slave as the agent of the vendee. 
Flower et al. vs. Tuliaferro, 88 


2. If the vendor sells his slave, receives a draft from the vendee in pay- 
ment, which is paid by the acceptors at maturity, he is bound to makea 
title to the vendee ; and his making title to third persons who happen to pay 
the draft, has‘ no effect against the vendee, for they can receive no greater 
right than the vendor has, and which he has sold to his original vendee,...,.._ ib. 


3. An agreement to consign crops to the vendor for sale, is not cancelled 
by a suit for the premises, its obligations continue so long as the vendee 
remains in possession and makes crops.,............ ere Daquin vs. Coiron, 387 


4. If the thing sold be impaired in value through the neglect of the buyer, 
the seller is bound to the restitution of the full price—aliter, where the 
purchaser has derived profit from the waste committed by him............. coe 40. 


5. Ordinary repairs, necessary to the enjoyment of the object sold, cannot 
Toe clannod: ae ImpEOWOhOMNEl EN... ccc scvecsecsccsseveccosscceseoccencsacncscecse® ab. 


6. By the old Civil Code, the vendee could not resist payment of the price 
unless he was disturbed by a suit.............scceeseeseees Thompson vs. Dupuy, 432 


7. Ifa suit by which the vendee is disturbed, be dismissed, he cannot resist 
the vendors claim for payment of the price..,.........sssseeescees dacceccsiveds Sheie (Os 








638 INDEX, &c. 
WARRANTY OF TITLE. | 


1. The surety of the vendor of a slave who warrants only the title, is not ; lg 
liable for expenses to which the vendee is put in consequence of the slave ' 


, being affected with the redhibitory vice of running away. : 
, Cowand vs. Reynolds, 378 pe 
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2. But the vendor and surety are equally responsible on their warranty of ia 
title, forthe damages incurred in case Of eViCtION...............ccseseeeseseeennees ab. 


3. The warrantor performs his warranty, if he causes the disturbance to 
cease by showing want of title in the disturber....M‘Donough vs. Hart et al., 457 


4. The heir is bound by the warranty of the person, whose inheritance he 
WN occ5 se sa dedeiceccens Nis saeeetees psieveetevesocesuuscrese eooe Walker vs. Fort, 535 


WILL. | 

1. In a suit contesting the validity of a will by an heir, in which the exe- 1 
cutor is made defendant, and defends the will, and it is sustained, the rights of 4] 
legatees who are not parties to the suit, are not affected by it. { 


Valsain vs. Cloutier, 170 
WITNESS. 


1. A party cannot be made a witness in his own case, except by filing inter- 
rogatories as provided in the Code of Practice...............Abat vs. Gormley, 238 


2. A witness on his voire dire may prove any fact which will show him 
to be cumpetent...... dd ctidudidondgvevsdieecesvebousts obese Trenchard vs. Elderkin, 294 























